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' FI lLED 

Hon. Carl E. Williamson 
Prosecuti ng At t orney 
Doniphan• Missouri 

Det.r Sir: 
I 

This will acknowl edge receipt of your lette~ 
of December 5 , 1940 1 i n which you asked for an opini op 
upon t he following question: 

"Does a City of the Fourth Cl ass have 
the authority to l evy bonds f or t he con­
struction and maintenance of a Public 
Ubrary?" 

A city is a municipal corp~ration , end is c e­
ated by a grant trom t he State • and to ~scertain i t s 
powers it is necessary to look into t he l aw under whi h 
i t is created . The City ot Republic v. Smith 139 s. 
( 2d) 929, 1. c. i32 is as f ollows: 

• 

"Ot oourse , relator bas only such powers as are 
conferred upon i t by the St ate. Such powers 
are tound in Article a. Chapter 38• Sections 
694& to 7090 inclusive , Revised Statute~ of Mo., 
1929 , ~.nd amendments thereto, Mo. St . Ann. Sec­
tions 6946-7090 , PP• 5714-5791." 

This was an action by a city of t he Fourth Claaa. 

Section 6946 R. s . Mo. 1929 , which is found ~n 
t he arti cle and chapter referr ed to in the above quot ar 
t ion , i n enume r ating some of t he powers of ci t i es of t~e 
Fourth Cl ass , hes among others the following olause : 

"* * *and may purchase• hold , lease, sell or 
otherwi se dispos e ot any pr operty• real or 
Dersonal 1 t. now owns or may h"Srea.tter acquire; 
•• *" 
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Section 7030 of t he same arti cle and chapter is as t 
lows: 

"Bonds may be issued. ror erection or pur­
chase of public buildings. bridges, waterworks, 
eleotric light plants and ioe plants , public 
parks, and other improvements, and for es tab­
l ishing and maintaining a fire department. The 
board of al dermen shull have power to borrow 
money and issue bonds for t he pay.ment thereof, 
within the limits prescribed by the Coust itu• 
tiGn, f or t he purpose of erecting waterworks, 
electric li .. ~ht works , publ ic parka and ice 
pl~ n~s, or aoquire the s ame by purohose; alao 
a city hall and other public buildings and im­
provemcn"vs and f or f urnishing the same • and 
f or t he ereot ion of publi c bridges aoross stre~ 
di viding counties , i f locat ed within one mile 
of its corporate limits, t he expense of build-
in . s ai d bridges to be borne i n part by the 
counties , L S provided f or by section 7903 , t .s . 
1929, but bonds f or the purpos~ aforesaid shall 
uot be i ti sued unt il t wo-thirds (2/3 ) ot t he 
l egc.l voter . of such city , voting at an elec­
tion held for t hat pur ose , hav~ assented 
t ht reto , i n accordance with article 10 , chapter 
38 , L. S . l92g.n 

I n Artiole 10, of Chapter 38, which is a ge4eral 
ac t applicable t o al~ cities and towns , is Section 72~7 , 
which provi des as f ollows : 

"The various cities , t owns and villages · • 
i n t 1.is stat e , whether organized by special 
charter or under the general l ewa of the state, 
may contract a debt or debts i n excess of the 
an!_ual income .-.. nd revenue f or any suoh yec. r • 
for any pur~oae authorized i n the charter ot 
such city, town or village , or by any general 
law of t he sta te, upon the assent ot ~wo-thirda 
ot t he l egal voters of such city, town or vil­
lagL vot i nG at an el ection held for t hat pur­
pose: ProTided, such indebtedness so to be 
contracted shall not, \ii t h the existing in­
debtedness ot suoh city, to~n or village , ex-

- .. --:.. 
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ceed in the aggregate five per cent on t he value 
of · the taxable property t herein, to be ascer­
t aine d by ~he asse s sment next before t he l as t 
assesan~nt for state and county pur poses pre­
vious t o t he incurring of such indebtednesa; 
and provided further, that the pr oper author­
I t ies of eyer,y ' auch city , town or villcge in­
curring such i ndebtednes s shall , before or at 
t he t ime of doing so , provide f or t he collec­
tion of an annual tax sufficient t o p~::.y the 
i nt ere s t on Duch i ndebtedness as it f alls du~ , 
and also to constitute a sinking fund f or the 
payment of the princip: l ther eof , within 
twenty 'years fron the time of contracting 
s ame ." 

I n the same article and ohapter is Secti on 
?218 , which makes pro·:ision fQr the hol~ing ot tm ele -
tion for t he purpose of submit t ing to t he voters afi7 
pr oposition i n a ccord. nce with the terms of Section .? 
and f or p~blishing notice of such election. Secti on 
dir~ cts t he form of ballot to be .used at such electio, 
and Section ?220 authorizes t ..:ie board of aldermen to 1 -
sue bonds on any such proposition as carried. 

. I 

It will be observed t hat a city of t he Fourtl 
Class has po'..er to purch<ise l and ; to erect a ei ty hall 
and other public buildings ; t o i ssue bonds in excesa of 
r evenue provi ded f or uny one year , tor t he purpose of 
erecting a ci ty ht l l and .ot her public buildings, and t~ 
l evy taxe·s at a rat e higher t han prescribed i n Section 11, 
Article 10 of 'the Constituti-on for t he purpose of payi 
s uch bonda en~ ~~e int~ rest thereon . ~ 

. Sec tion 11 of Articl e 10 of the Ylsa ouri Con t i­
tution limits t he r ate . of taxes that may .be l evied by y 
city b~t authorize~ an increase above the prescribed 1 mit, 
f or th~ purpose of erecting public buildings . 

"For t he purpose of erecting public buildings 
· in·· counties, cities or school distri ct s , , t he 
rate of t ax£tion herein limited rr~ be in­
creased wht n the rate of such increa~e and the 
purpose f or which it is intended shall have 
been submitted to a vote ot the people , and 
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two-thirds of the quali1i ed voters of such 
c ounty , city or school dist rict. voting at 
s uoh e.lection , shall vote t herefor . " 

Section 12 of the same article of the Const -
t ution lic ite s t he amount of indebtedneea which a city 
may incur . 

Inn~much a s citie s have t he power to erect u1ld-
1ngs , it r emains to be seen whether or not L public 1 brary 
would be wi t hi n t he contempl a tion of the l aw which co ~er~ 
authorit y f or t he erection of buildings. \".'e find no •­
cisions in this St a te where a l egal meaning of t hese wo 
words ha s been declared , but i n Volume 35 ; Pe:-m.an.ent ' d1-
t1on of Words and PhraDes , a t page 156 , we f i nd the ffl­
l owing definition: 

"The term ' public library,' in 1 Jev . St . 
388 Sec . 4, subd. 5 , exempting every public 
libr Pry ~ rom taxation , i ncludes th~ libr~ ry ot 
t he America Geo r · phi cal ,)ociety , which i .:; 
kept by such society f ree and open to all . 
So l ong a th~ .general publ ic continue t o have 
fr~e ac~ess to this ext ensive and valuable 
library , s ur t: l ,v i t is practically , P ild to all 
i nt ent s , and p~poses, a public library9 Under 
such c1rcu.'11Stt nee .· to criticise the librery as 
but an inciden~ to the r ,;l e.tor' s pur r-oses WOl\ld i 
seem t o be ungracious . The ' ords ' public library' 
are not tecJmlcCi~. ; hey have acquired by judi­
cial dec i sions no precise l egal mecning. They 
are words of oomnon use , and ought , t herefore, 
as between the publ i c , which i s i nvitee t o e f r e1 
enjoym6nt, and e. disinter e s ted ~oc.i. ety , such 1\B 
the r elator , to be inte~ preted a s t he are com­
monly W1derstood . · People v . Tax and Assessment 
Commissioner, N. Y., ll Hu.n. 505 • 507. " 

The LeGisla ture is the proper judge of what is 
the proper purpose to which tax money may be applied. The 
Gene1·al As s embly of Missouri i n Arti cl e 5 , Chapter i9 .s . 
Mo. 1 929 • has recognized t hat t he erection of a publici 
librar y is a proper use or tax money. , nd pr ovides in c~at 
ar t icle that cities , towns , E.. nc villag.e s may u::on cert n 
cond i t i ons estab~ish and maint . in public libraries, a d 
may erect buildings theref or . 
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co_:cu;sroN. 

. It is the conclusion of this Department th~t a 
oi t y of t l1s Four th Clas s mB:f i ssue bonds within the 1lll1 te 
prescr i bed by the Constitution , for the purpos•.' of e eot­
i ng a Dublio library buildi ng , but we find no aut hor ty 
t o use the procee ds of t he bonds for the purpoae of 
establishing or main'\;aining the;; library. 

Re spectfully submitted, 

W. 0 . J ACKUO:t; 
Assistant Attorney Gener~ 

AP. ROV1.D: 

cov1:tt R. 'm:::tTt 
(Acti ng ) Attorney General. 

VIOJ/mo 
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