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Dear MNr, Williams:

This will acknowledge receipt of your lette;
of July 1lst, 1940, which 1s as follows:

he ]

®A question hes arisen as to when the
salary of the various county officers
will be chsnged, and become effective
should the latest census show an ine
erease or decrease in population over
the previous census. The statutes
provide in a number of ceses how the
salaries of these officers should be
determined., 8ec. 11811. Salaries of
county elerks, deputies and assistants~
fees to county trecasury (Laws of 1937)
and Sec. 11786. Salaries of cirecuit
clerks in certain counties. (Laws 1937).
Sec. 11314 Prosecuting Attorney Salary
of. (Laws of 1933). o

"I understand the census 1s effective as
of April 1st, 1940. Should any of the
county officers be entitled to an inecrease
due to an inerease in population over the
last census, would they be entitled to
back pay to April 1lst, 1940? If not,

what will be the effective day for the
increasec or decrease in salaries, due

to the change in population?®

I.

Your question requires a consideration of the

T ———
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Federeal Acts providing for the taking of the census, the
publihing of bulletins and reports and the effective date
of the census. The Sections of the Aect which are pertinent
to your question are found in Title 13, U.S.CisA., and are
the following:

"Sec. 202. Decennial census period;
reports of % és when @.
e period O e years Deg ng the

1st day of January in the year 1930 and
every tenth year thereafter shall be
known es the decennial census period,
and the reports u;on the inguiries pro-
vided for in said section shall be com-
pleted within such period: FProvided, |
That the tabulation of total population

by Stetes as required for the apportion=-
ment of Representatives shall be completed
within eight months from the beginning of
the enumeration and reported by the Direct-
or of the Census to the Seecretary of Com-
merce and by him to the President of the
United States.

"RSec. alsin Printin uisitions '

blie Printe Efiaaggnn of bulletins
Eﬁz Teports. ige %IroEEor of the Census
Ii—herog? authorized to meke reguisition
upon the Publie Printer for such printing
as may be necessary to carry out the pro-
visions of this chepter, to-wit: Blanks,
schedules, cireculsrs, pamphlets, envelopes
work sh.o:n, and other items of miscellan
ous printingy that he is further suthoris
to have printed by the Publie Printer, in
such editions as the director may deem nec-
essary, preliminary snd other census bulle~
tins, end final reports of the results of
the several investigstions suthorized by
this chapter or by chepters 1 and 3 of thig
title and to pudblish and distribute said
bulletins and reports.®

Under Section 218, U.8.C.A4, Title 13 at page
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13 (Annual Pocket rart) provides that upon the payment of
One Dollar population returns may be obtalned from th
Director of Census. In the case of Ervin v, State, (1931)
44 S, W. (2¢) 380, 119 Tex. Cr. 204, the court held that
preliminary bulletins issued under Section £13 U.S.C.A.,
supra, are official and should be judicially noticed by
stete courts as determining matters of population,

"Sec. 218, Certified copies of popu-
lation and Tcultursl re urnsj
authorizationj restriction on usej
disposition of fees received. The
Director of the Census 1s authorized

at his dlscretion, upon the written
request of the governor of any Stzte

or Territory or of a court of record,

to furnish such governor or court of
record with certified coples of so much
of the gopulation or agricultural returns
as may be request .é, upon the payment of

the actual cost of making such coples and
1 sdditional for certification; = % # % "

These sections authorize the Director to pu
lish bulletins and reports from time to time, and, upon
request of eny Governor or cou:t of record to furnish
certified copies of reports, The State courts have not
been uniform in thelr holdings as to what is the effective
date of the census for the purpose of paying salaries
The recent case of Kay v. Koniteau County, 134 S. W. (24)
8l, 1. c. 85, decided by the Supreme Court of MNissouri,
is a csse in which the County Court paid the salary o
a Prosecuting Attorney on the 1930 ecensus, and, although
it was admitted in the triael of the cuse %hat e County
did not have the offlcial report of population until 1936,
plaintiff Kay sought to recover salar; upon the forme
population basis as determined by multiplyin, the vot
by five. The Supreme Court, in ruling against plsintiff's
contention, seids

"# # # # & # Since the county court |
paid pleintiff the salery authorized :
under the census method, it is im-
material to plaintiff as to how the
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court acquired knowledge of the census.
The census method was avallable and
the court was bound under the law to
be guided thereby."

A similar case is Carter County v. Huett, 259 S. W. 1057,

In this case defendant Huett was Prosecuting Attorney of
Glrtor County and was paid during the entire year of
1920 on the population as determined by the 1920 eona%a
which gave the County a higher classification than it
had under the method of determining the populstion by
multiplying the vote by five. In this case 1t was ad-
mitted that the official publication of the census was
not made until March 28th, 1921. The Supreme Court,
upholding the payment of lnlary on the census fisuro,i
sald, 1. c. 1059 -

"As to the fact that Certer ecounty,

as of the lst day of Jammary, 1920,

had suech a population as put it in

the class whose prosecuting attorneys
were entitled to receive a salary of
$1,000 per annum, there is and can be
no dispute. The substance of plaine
tiff's contention is that this fact
was not and legally could not have
been ascertained, within the meaning
of the statute, so as to make it appli=-
cable to the salary of the prosecuting
attorney for the year of 1920, There
is nothing here showing an express or
specific finding by the county court
of the population of the county, but
the making of orders for the issuance
of warrants for the payment of the ine
ereased salary, involved an ascertain-
ment of the exIstono. of a population
within a given minimum and maximum
limit. The defendants, judges of the
eounty court, in nudit!ng and paying
the salary of the prosecuting attorney,
were in the exercise of their statutory
authority, and 1t cannot be said as a
matter of law, under the terms of the
Census Aet, or under the statute, that
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the population of the county was not
asecertained, or that as a matter of

law it coulﬁ not have becn ascertained

by the decennial census of 1920 for

the purpose of determining the llllr,

paid, This is said as applicable to -
the case against all of the defendants ‘
herein., & # # # & # "

The case of Carter County v. Huett is quoto%
and cited with approval in the Kay ecase, supra, which was
decided December 14, 1939,

The County Clerk's salary was fixed by Soctlon

11811, R. S. No. 1929, and provided that the counties
should be elassified for the purpose of paying fces,
upon the population and the population was to be dete
mined multiplying the vote. This section was repemled
by the General Assembly of 1937 and a new section 1l
was enacted. This new sectioun 11811, found at page 441,

Laws of Missouri 1937, 1s as follows:

"The clerks of the county courts of
this State and thelr deputies and
assistants shall receive for their
services annually, to be pald out
of the county treasury in monthly
installments at the end of each .
month by warrant drawn by the county
court upon the county treasury, the
following sumsy (Here follows the
classification of counties and the .
salary brackets.) vided
the county court in all counties in
this State having a population of
16,000 and less than 40,000 persons
Iny allow the county clorkl in eddi-
tion to the amount herein lpecified
for deputies' or assistanta' hire, |
a further sum not to execeed $500,00 .
per annum, to be determined by the -
county court of such county. Fro-
vid further, that the county

ﬁ shall deternine that the work
required to be done by such clerk
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or clerks demands or reqguires such
extra remuneration. It shall be

the duty of the clerks of eounty
courts to charge and colleet in all
cases every fee accruing to their
offices by law, except such fees as
are chargeable to the county, and
such clerk shall, at the end of each
month, file with the county ecourt a
roporg of all fees charged and col-
lected during said month stating on
what account' such fees were charged
and collected, together with the

names of the persons paying or who

are liable for ssme, whichsaid

report shall be verified by the affi-
davit of suech clerk. It shall be tie
duty of suech clerks upon the filing
of said report to forthwith pay over
to the county treasury all moneys col-
lected by them during the month and
required to be shown in seid monthly
report, taking a duplicate receipt
therefor, one of which shall be filed '
in his office and every such clerk .
shall be lisble on hias official bond i
for all fees collected and not account=-

ed for by him end paid into the county |
treasury as herein providked."

The salary of the Circuit Clerks of the various
counties was provided for in Section 11786, R. 8. lo, 1929.
This section was repealed by the General Assembly in 1933
and a new section 11786 enacted. This new section is found
et psge 369, Laws of Missouri 1933. In 1937 the Geng¢ral
As:_embly repealed Section 11786 as enacted the Legls-
lature of 1953 and enacted a new section 11786, which 1is
found st page 445, Laws of Missouri 1937. This section is
as follows:

"The Clerks of the Cirecuit Courts of
this State shall receive for their

services EEE!&%%I the following sum:
(Here follows the elassification of
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counties and the salary bracket.)
Provid that in eny county wherein

e erk of the Circult Court is ex-
officio Recorder of Deeds, sald of-
fices shall be considered as one for
the purpose of this Sectionj Provided
1t shall be the duty of the CIreuit Eierk, ‘
who 1s ex~offieic Recorder of Deeds, to |
cherge and collect for the county in all
cazes every fee accruing to his office:as
such Recorder of Deeds and to which he
‘mey be entitled umder the provisions of
Section 11804 or any other statute, such
Clerk end ex=officio Recorder shall, at -
the end of each month, file with the
County Clerk a report of all fees charged
eand accruing to his office during such
month, together with the names of persons
paying such fees. It shall be the duty
of such Circuit Clerk end ex~-officio Re=
corder of Deeds, upon the filing of said
report, to forthwith pay over to the
County Treasurer, all moneys collected
by him during the month and requ red to
be shown in such monthly report as herein-
above provided, taking duplicete receipt
therefor, one of which shall be filed with
the County Clerk, and every such Cireuit
Clerk and ex-officio Recorder of Deeds
shall be lieble on his offiecial bonc for
all fees collected snd not accounted for
by gim,itnd p:idgé?to tg;dconnty treasury
as herein providedj; Provided, further,
thst the Clerks of the Circult Courts
shall be allowed to retain in addition to
the sums allowed in tihis Section, all fees
;arned by him in cases of ch;nso of venue

rom other counties; Providg further
that until the expiration o %ho!r present
term of office, the persons holding the
office of Circuit Clerk shall be paid the
maximmm amount as now provided bz law, in
the manner provided by this Aect.

There is also trhe guestion involved as to
whether or not the salary should take effect beginning at
the first of any yesr of their term of office or whether
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the year can be divided and salaries incressed or decreased
that year of the years of their term of office. It

always been the attitude of the Supre e Court that statutes
in regard to salaries should not retrospectively increase

a salary unless the statute specifically states that the
salary should be dated or increased retrospectively. Th
first cese cited on that subject was State ex rel. ltkorney
General v, State Auditor, 36 Mo. 67, 1. c. 70, where the
court said: |

"2 # # It 1s contended that by i
virtue of the words 'annual salary,?! !
therein used, the increased wsalary '
should oormgnoo on the first of Janue
ary preceding, being the beginning

of the quarter of that year.

"There i1s no - Just or reasonable rule

of interpretation which will warrant

such a2 conclusion. DBy our general

law, acts take effect ninety days |
after their approval, unless a dif- .
ferent time be designsted in the sct
itself. The Legislature in this

instance fixed the time et which the |
law should go into foree, and it will

not be presumed that they meant any :
other or different time. There 1s no

room left here for constructionj

there is neither ambiguity nor obscurity |
in the act. It will always be intended
that the law-making power use words in
their usual =nd proper significationj |
hence courts will not deviate from the :
common usage of the words, umless it is |
mede clearly to appear that they were
intended in a different sense, or there

be good and substantial reassons for afe-
fixing a different meaning to them, The
language employed in the act is clear !
and explicit, and to make it relate |
bagk and cover the previous. parioé,

before it took effect, would be ¢
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violate and torture the ordinary mean-
ing of words. Had the Leglislature
intended that the increassed salary
should commence from the beginning

of the year, they would have said

so when fixing the period at which
time the act should go into eperation.
As they did not see fit and proper to
do so, there is no warrant for giving
it a airfcrnnt meaning than that
expressed therein,

"The reletor is entitled to salary at
the rate of fifteen hundred dollars
annually, till the 15t%th day of February,
18656, and at the rtto of thno thousand
dollara thereafter."

Following the reasoning in the above case, it
cannot be said that since the census was t aken on April 1,
1940, that an increase of the salary of the prosecut
attorney or ecircuit clerk should be allowed to act rdtroe
spectively to April 1 when at that time the ecorrect
smount of the popnlatian had not been ascertained or ob=
teined by the Census Department. :

In the case of State v. Linville, 300 8. W, 1066,
par. 4, the court saids

"Section 10938, R. 8. 1909, provides
for ascertaining the 'annual'! salary.
Section 11362, R. S. 1919, says that
the mporinund.nt shall reuiu 8o
mich money, dependent upon the popu-
lation of the county, without saying
whether i1t was per annmum. From the
context it must be presumed that en-
nuel salary was meant, 'Annual salary,'!
as used in said section 10938, means
lalnry for each year of the 1nen-bcncy.
It cannot be split up into periods by
elections which ocour during the year,
and nast be calculated on a year as
a whole. Ve conclude further that
‘annual,' as a;plied to saleries, means
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not the calendar yesrs, but the years
of the incumbent's term, which in the
case of relstor begins on the lst day
of April each year."

‘ Under the above holding, Judge White, in writ-
ing the opinion, declsared that the "annual salary"™ mesnt
the salary for each yesr of the incurmbency and furthe
stated it could nct be divided or spiit up into periods
by elections which cecur during that yesr, In ot er words,
when and if an incresse is allowed or a decrease is shown
the prosecuting attorney, circuit elerk and other officers
of the ecounty relying upcn the populsztion for their sslaries,
could not divide the salary as to the decrease or increase
intoc monthly payments of the "annual salary" and could only
commence at the first month of his following yesr in his
term of office. The above case does not say that the .
increas: or decrease should go into effect at the first
month of the following year as to being affectecd by tﬁe
federal census but only applics as to salaries being af-
fected b. elections. Also in the above case of State v.
Linville, supra, Judge White, in paragraphs 2 and 3 of
his opinion, snids ' ;

"The increase of salary which a statute
permits after an election showing an
increase of populstion is not in vio-
lation of the Constitution, in that the
salary is increassed during the term for
which the offlcer was elected, because
the law in force at the tine of his
election fixes his salary, to be.
ascertained at periods as changed by
the inereas: in population., State ex
rel, v. Hamllton, 303 Mo. 302, 260 S. W.
466, The selary of an officer, depend-
ent upon the populstion as ascertained
from time to time, would be determined
by the law in force at the time of his

_ election, and a law which went into ef=-
fect later would not affect the matter.
Therefore, if the act of 1919 was not
in effect when relator was elected, it
would not apply to his salary at any
periocd of his term,"

El
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In the ease of Overstreet v. Boyle County Fiscal
Court, 95 S. W. (2d4) 584, 264 Ky. 761, the court saids

"The text in 46 C, J. 1019, Section
260, relating to the governing rule .
in the construction of statutes fixe
ing compensation of officers, says in
part: 'Statutes relating to the fees
and compensation of publiec officers
muist be strictly eonstrued in favor

of the government, =snd such ofilcers
ere entitled only to what is clearly
given by law.' In a different sube
division of th:t section and on the
same page, under the hecding 'Com-
pensation Based on Population' of

the taxing suthority, the text says:
'An "annual salary" ﬁ.ul on population
as shown by election, imist be calculated
for the year as a whole.' In note 98
cited to that text is the e¢sse of State
1067, in which it was held that under
such a measuring stetute the year 'ecan-
not be split up into periods by elec~
tions (revealing fluctuations in pop=
ulation) which oeccur during the year,
end (the compensation) must be ealocu~
lated on a year as a whole.,' While
the exact question we have was not
presented or determined in that ecase
the same principle as here invelved
was determined in accord with the
triel court's opini snd which,

for the reasons stated, we approve."”

In this case the Supreme Court of Kentucky ape
proved the holding of the Missouri Supreme Court in the
#
ce

case of Stete v. Linville, 318 Mo, 698, 300 8, W. 1

the holding in both cases being to the effect that s

the prosecuting attorney or any elective officer was paid
annually by an snnual salary, an inereasc or decreass could
not be made during the year but must only be inereased or
decreased at the beginning of any year which does not mean
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v. Hamilton, 260 S. W. 466, par. 2, the court said:

"Relator's term began on January 1,
1919, and ended on December 31, 1022.
No law was passed between tholc dates
which lncrtnaod his salary. The whole
diffieulty, if there be difficulty in
the ease, arises out of the fact that
elerks of ecircuit ecourts are not
elected at presidential elections
at what we call the off-year olcclions,
whilst the act of 1915 fixed the method
of determining the salary by presidential
election dates end data. Were our eir-
cuit elerks elected in presidential
years, there would not be before us the
poculiar and rather difficult question
we have in the instant ease. This act
of 1915 was in effect when relator was
- elected. Under it, relstor's salary
was fixed for his whole te but was
not in named dollars and cents for
the whole term. The effeet of this
act of 1915 was to say to relator,
Your salary shall be determined upon
the presidential vote of 1916, until
there is another presidential elec~
tion, at which time your county may be
in a lower or a higher class, according
to the population indicated Dy the
presidential vote.' The nnl.ry, in
amount, was fixed by law as to relator's
office in any event., If his county was
not subjected to a change of ec¢lass, his

?-11:? was nqt'dhangcd ‘;§Ta%%ﬁ§§!.§§ |
ﬁ"m_

Eg popnlation nnd th.rebw pas-

l.d te e higher class, the existing law
(that in forece at the time of his elec~

the first of the incumbent's year. In the case of STato

ot Bn i

o e L AL
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|

tion) fixed for him a salary. True ! |
it was higher, but it was definitely l
fixed at the date of his election.

If the act of 191° had sald that the
circuit eclerk of Crawford Count
elected in 1916, shall receive ii 600
Ror year for the first two z-ar-,

$1,950 per year for the last two years
of the term there would be no question.
Section 8 of article 14 of the Consti-
tution could not be invoked, because

the salary would not be elither incressed
or decreased during . the term. To my
mind the set of 191° as it now stands 1s
no nearer a viclation of section 8 of
article 14 of the Constitution, than
the supposed law. The lawmakers knew
the presidentiil eleetion years, snd
with this knowledge classified tlie eoun-
ties as to salaries, and provided thet
such salaries should be determined by
the last previous presidentisl vote.
The salary of each class was fixed,
end as said no subsequent law has
changed the fixed salaries. The mere
fect that a county passed from one

class to the other does not deprive

the holder of the office of the salary
fixed by law, and fixed too, at a time
-long prior to relator's election. In
our judgment section 8 of article 14 of
the stitution does not preclude a
recovery by relator. This because his
salary was fixed by law before his elec=-
tion, and no law since enacted has changed
1t, except as we may hereafter note. The
cnson cited have no application to this
state of facts. The exact question has
never been ruled before, There is some
language in King v. Texas County, supre,
which might be construed to be in sup~
port of this ruling, but the question
was not squarely at issue in that case."

In that opinion the court held that where the
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salary of an officer was increased or decreased duri
his term of office by reason of being placed in a different
bracket on account of an increase or decrease in the pu=
lation of the county it was not a violation of Section 8,
Article XIV of the Constitution which prohibits the increase
of the salary of an elected officer during his term., It
elso held that if his county by a decreased population
dropped to a lower c¢lass his salary was fixed and was
fixed before his election although the change of class
might give him a different amount, In the above ca:e

it was very noticeable that the court, in allowing th?
circuit clerk to take advantage of the reise in popu-
lation, held that he was entitled to the raise or increase
in salery for the last two years and did not apply the
inerease to any divided parts of his previous term year.

It will be noted that both of these sections
classify the various counties for the purpose of payment
of salaries on a population basis, This power is given -
by the Constitution of Missouri, Section 12, Article 9.
Néither section contains any direction for nlonrtnini*g
or eomputing the population. Formerly in this State
there were many special laws concerning the determination
of the population for the payment of sslaries and fees
of these two officials, and a general section, 11808,
The Legislature of 1935 repealed all these special laws
and the general section 11808 and enacted a new section
11808, which is now in effect and found in Laws of Nis-
souri 1933, page 370, and is as follows:

"The last previous decennial census
of the United States shall be the
basis for determining the population
of any county in this state, for the
purpose of ascertaining the salary of
any county officer for any year, or
the amount of fees he may retain, or
the amount he shell be allowed to pay
for deputies or assistants.®

This section definitely fixes which census shall
be used in determining the population of the counties for
the se of paying salaries of the County officers «-
the last previous decennial census for the payment of any
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salary for any officer for any year. This would fix
the salaries of these officers by the 1980 census for
the year 1940, as it was the last previous decennial
census.

Section 11314 R, S. Mo. 1929 provides for the
payment of salary to Prosecuting Attorneys. This secticn,
along with others in Article 2, Cha;ter 70, was repealed
by the lLegislature in 1933 and a new section 11514 enmcted,
This new section is found at page 178, Laws of Missoupri
1933, and is as follows:

"The prosecuting atlorney shall receive
for his services per annum, to be pald
out of the County treasury # # the sum
ofs (Here follows the classification
of eounties and the salary bracket.)

that until the expiraetion of
. the present term of office, the persons
holding the office of prosecuting at-
torney shall receive the same compen-
sation now provided by law. The number
of Inhabitants of any county, for the
purpose of this section, lhail be
determined by the last decennial census
of the United States."

This is a special section applicable to Proko-
cuting Attorneys and was enacted at the same Session pf
the Legislature which enacted Section 11808. It 1s npot
in conflict with that clause of Section 12, Article 9 of
the Constitution which requires that "by a law uniform
in its operation™ the General Assembly shall provide for
and regulete the fees of all county officers, as it aep~-
plies uniformly to the Prosecuting Attorneys of the
various counties. It will be noted that the last sentence
of this section says: "The number of inhabitants of
county, for the purpose of this section, shall be deter-
mined the last decenniasl census of the United States."
It is necessary to determine what the Legislature
when the words 'gor annum® in the first sentence and "last
decennial census” in the last sentence were used.

Section 656 R. 8. No. 1929 on the subject of

|
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construction of statutes says, in part, as follows:

"The construction of all statutes of

this state shall be by the following
additional rules, unless such con- '
struction be plainly repugnant to the
intent of the legislature, or of the
context of the same statute: First,

words and phrases shall be taken in |
their plain or ordinary and usual |
sense, but technicel words and phrases
having & peculiar and appropriate msan=

ing in law shall be understood accord-

ing to their technical import; # # # &%

The word "snnum" means esr, and Webster's New
International Dictionary definea "per" as "Through;
means of3 through the agenecy ofj byj; fori for each",
Applying this definition it seems obvious that it was
the intention of the Legislature to fix the salaries
of Prosecuting Attorneys b, or through each year to be
paid upon population classification determined by the
last decennial census. The word "last" has a number of
meanings; included in these are: "one before the present;
final; following all the rest™. In using the word "last"
it must have been the intention of the lLegislature ¢
use the census which was final, or following all the st.
S5ince the census following all the rest at the begl
of the yesr 1940 was the 1930 census, it is the opinien
of the writer that the salary of the Prosecuting Attorney
should be besed for the entire year of 1940 on the 1
census. -

|

This position is given strength by the fact that
the Census Acts as now in force were in force when t
present Section 11314 was passed, and the Leglslature was
charged with knowledge of its provisions and that its ef-
fective date was as of April lst, 1940, end no provision
or direction was made for changing of {ho classification
for paying the salary during the year or upon the
ment or publication of the cemsus reports. Also at the
same Session was enacted the County Budget Law, which %
would have no effect in determining the salaries of of- "
ficers, but, by Section 3 of this Aet, found at pagoogtz,
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Laws of Missouri 1933, 1t is made the express duty of
every officer claiming any payment for sslary to furnish

to the clerk of the county court, on or before the 1l8ith day
of Jamuary of each year an ltemigzed ststement of the esti-
mated amount required for the payment of salaries,

making this estimate an officer could only use the census
in effect on that date and this estimate could not made
upon the census which had not yet been taken and the
results of which would be a matter of conjecture.

In the recent case of Gile vs. Buchanan County, “'%
142 S, W. (24) 665, 1. c. 668, 1s found the following:

"However, our conclusion is that e
county's liability for a county of-
ficer's salary is incurred not just
when each monthly installment there-

of 1s payable, but, insofer as the
constitutional provision herein
invoked is concerned, the whole amount,
due and payable during each year, must
be considered from the beginning of - §3
the yesr. This must be true because Al
the annuel amount of such salary is i
fixed. by the Legislature and no other 4o
officer or o ficers have authority to o
change 1t, either before or after it
'1is due anﬁ payable. Nodaway County v.
Ki(‘f.dor, 344 Ko, ?95‘ 129 8. %e 24 8571
State ex rel. Rothrum v. Darby .
Sup., 137 S. W. 24 532. Certainly
such eannual obligations imposed upon G
the county by the leglslature would ¥
be valid from the first of the year, ‘ ﬁﬁ
if within the limits of the consti- 7
tutional provisions fixing the county's
authority to resise revenue during easch /
year to pey themy and no part of any
such obligstion could become invalid
merely because the county cocurt decided
to incur other obligations for different
purposes during the year. To so hold
would amount to recognition of authority
in the county court to ignore statutes,
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and to say that it could make its

own choice as to whether it would fol=-

low valid acts of the Legislature or

use all of its revenue for different
purposes. Therefore, while a part of

the obligations incurred during the

month of December may have been in-

valid, under the showing made, we hold '
that gh. county had imposed upon it a ‘
valid obligation to pa{.llaintirf the

full salary which th glslature pro=-
vided should be paid to him for the

year 19343 and that its showing is in-
sufficient to prove that such obligation |
was void because of the eonstitutionsal
provision invoked."

(The section of the Constitution referred to
is Section 12, Article 10.)

While this case is not directly upom the point
invelved in your question the use of the above language,
in a salary case, would add strength to the position | thnt
salaries of ooun%y officers are determined for the whole
year at the beginning of the year and not subject to
change by things occurring during the yesar.

CONCLUSION

The above opinion is in regard to whether or
not the fiscal years of sn officer's term could be
divided and his salary be increased or be decreased
before the beginning of his next fiseal year.

It 1s the opinion-of trhis department thst the
eircuit clerk, prosecuting attorney and other county of-
ficers affected by the decrease or increase of the popu=-
lation could only be paid in accordance with said increase
or decrease at the beginning of the next fiseal year of
his term after the population has been determined by
federal government, and that no increase be allowedoi:
decrease be ordered before the first day of the fis
year following tre year of 1940.
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1. |

Another question that will erise in the case
of decrease or incresse of the population of any county
is whether or nct the office of eircuit clerk and recorder
of deeds should be combined when the populstion of th
county is shown by the officlal census to be lower than
twenty thousand (20,000),

Section 11534, Laws of 1933, page 361, reads
as follows:

- "™Thet in the event any person has been
elected or may hereafter be elected to
the office of recorder of deeds in a
county in which the office is a separate
office at the time of such election,
such office shall remain a separate ofe
fice for the entire term for which such
person has been or may be elected." |

The above section is unambiguous and for thtt
reason the Supreme Court has not been called upon to
construe that section. Under the section the office of
recorder of deeds shall remain a separate office for
that entire term for wi ich such person has been or ma;
be elected.

CONCLUSION

In view of this section it is the opi:ion of
this depertment that since the office of recorder of
deeds shell remein a separate office for the entire term
for which such person has been or may be elected, the§ it
is not affected by the decennial census of 1940 and b
reason of this section the office of the circuit clerk
shall remain separate and apart from the office of the
recorder of deeds.

Respectfully submitted '

APPROVED:

We Oa JACKSON

Assistant A torney General
Attorney Genersl W. J. BURKE

Assistant Attorney Genersl
WJU s DA '
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