
MORTGAGES AND 
DEEDS · OF TRUST: 

-. 

Recor der of Deeds of City of St . 
Louis must record trustee 's deed 
under a foreclosure , where the 
note presented at the ~ime was 
unpaid and gave the trustee 
authority to foreclose and give trustee's deed. 

,. 

Han. Eds-r H. Wayman 
City Counselor 
St. Louia, Missouri 

Dear Sira 

January 17, 1940 

1(\ t 

F f LED I 

We are in reeeipt of your request for an opinion, 
dated January 4, 1940• which reads as follows: 

"The Recorder of De.cis of the City of 
St. Louis bas reques ted thia office 
to secure an opinion from you in re gard 
to tbe interpretation of Section 3096a, 
Lawa of Yisaou.ri 1933- page 192. i n 
~espect to a truatee•a deed filed for 
recording, where there were several 
~rincipal notes, but only .a . portion of 
them was p:-esented as unpaid. The . 
terms of the inati'Wilent are a a follows 1 

"By their deed of trust dated 
June 13, 1gso, and recorded in 
t he office of the Recorder of 
Deeds for t he City of St. Lou ie, 
Kiaaouri, 1D Book 50·7• at page 
12•, Bertha P. Tucker and A. A. 
Tucker, her lmsband, conyeye4 
to Max Haaa. trustee, certain 
real estate situate in the City 
of St. Louis, which conve,-ance 
waa made in trust to secure the 
payment of one (1) principal note 
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f or $500.00 due i n 30 months• two 
{2) principal notea each for 
$1~000.00 due i n 3 ¥ears , one (1 
principa1 note for , 1,500. 00 due in 
3 years• and two (2) principal not es 
each for $2,000.00 due in 3 years ~ 
and thir ty- five (35) semi- annual 
interest. ·notes~ all of which i nterest 
notes have been paid, as well aa aaid 
principal note f or ~soo .oo. The time 
of payment of said five (5} principal 
notea due in three (3} 3ears after 
their date was extended for three (3) 
yeara af~er t heir maturity, with in­
t erest at 6% per annum, payable semi­
annually. All of eaid principal notea 
were, by endorsement t hereon, i dentified · 
by t :1e said Recorder of Deeds a s being 
t he notes secured by said deed of trust~ 
and were endorsed and delivered by 
Josepn H. SChnietz, the payee therein~ 
to divers persons• · 

"Said deed of trust provides that 'if 
either one of said notes, or any part 
th8reot;"De not SQ paid at mat ·, rity, 

~ ' according .to the tenor of t he b ... .!ne , or 
if eaili taxes~ general and special., be 
not promptly paid when due , * * o , ' 
the trustee may proceed to sell said 
property at public vendue or outcry at 
t he eaat front door of the Court House 
in the aa1d City of St . Louis , to tne 
highest bidder for caah , * * * a nd 
~ ~ch sale shall execute a cteea-1n 
~aimPre-or-tbe property so!~ to · 
purchaser or pUi=Chisers t her e of", e te . 

"Default having been made 1n payment 
of said five ( 5} principal notes in 
t~e (~) years , which was extended 
aa atoreea1d for three ( 3 ) years until 
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June 13, 1936• aa well aa 1n the 
pa,_nt of certain interest , general 
and special taxes, the trustee 1n 
atid deed of trust proceeded to sell 
aaid mort gage of property at the re­
quest of t he holder of two (2) or said 
~rincipal notes tor 1,500.00 and 
i 2.ooo.oo reapectively pre .. nted to 
the trustee, and rlid sell said proper­
ty on JulJ 20, 1939, to Guata• M. 
Shoemann and thereupon the trustee 
made and executed hie deed aa trustee 
to the said Shoemann. Thereafter tbe 
aaid Shoemann presented said tJ"Ustee' s 
deed, for recording, to the otfice or 
the aaid Recorder of .Deeds , who de­
clined to accept said deed for rec­
ord in his ottice on t he ground that 
a1l or said rive ( 5) unpaid principal 
notes Jlllat. under t he Act approved 
April · 18• 1933, (being Section 3095A 
of Session Lawa ot Uiaaouri, page 192) 
be presented to the Recorder for hie 
notation thereon, as provided by said 
Act. 

"The Record•~ was unwilling to accept the 
truate.e t • deed tor recordiag• due to the 
ract that be was advised tbat the notes were · 
not payable to bearer, but were payable to 
indi•iduala, and were in the banda ot severa l 
owners. The Recorder w111 appreciate ad•ice 
tram you aa to whether, under said section, 
he may accept the truatee•a deed tor record, 
under t he circumstances." 

Sect ion 3096b, Seaaion Lawe of 1933,. pabe 191, which 
onlJ a pplies at the present time to the city of St. Louis 
and st. Louis County,. provides that 1t is mandatory t~at 
note a,. bonds and other securit 1ea under mo~tgagea and 
deeds of trust must be identir1ed b7 the Recorder ot Deeds 
when t he mortgage or deed of truat ia pPesent~d tor f ill ng . 

The g~neral lawe. Section 3096 R. s . Miasour1. 1~29 , 
1n regard to identification of notes and other securities 
under mortgagee and de-eds of trust are not mandatory li>ut 
onl7 permissible at the option of t he payee of said 1Qstru­
mente~ 
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Section 3063 R. s. Missouri, 1929, partially reads 
as followas 

"Deeda or truat i n the nature of mortgages 
or lands may, in addit i on to being fore­
closable by suit. be also foreclosed by 
truatee•a •ale at the option of t he holder 
or the debt or obligation t here by secured 
and the mortgaged property sold by the 
trustee or bia succea•or in the ~e manner 
and i n all reapects as in ease or mortg~~es 
with power or saleJ * ~ * • 

Section 3075 R. s. Mlss~uri, 1g29, reads as f ollows& 

•All mortgasea or real or personal prop­
ert7. or both, with powers or aale in 
the mortgagee, and all sales made by 
auch mortgagee or his personal repre­
aentatives, in parsua nce or the ~roviaiona 
of such mortgagea,, 8hi1 1: be ViTi ana bind­
Iiig-sy-the lawa of this state upon the 
mortgagor•• and all persona cl.a1m1ng under 
them, and shall forever foreclose all right 
and equity of redemption of the property so 
soldl Provided, that nothing herein shall 
be construed to a f fect in any way the rights 
ot a tenant to the growing and unharvested 
eropa on lands foreclosed as aforesaid, to 
the extent of the intereat of such tenant 
under the terms of contract or lease between 
such tenant and the said mort gagor or hie 
personal representatives.• 

The above aeotion permits the mortgagee to f oreclose i n pur­
~ce of the prov1aions of such mortgage. Under the 
statement in your request it is pro•ided that the mortgagee 
or trustee may foreclose upon the non-payment ot either of 
aaid notes. 
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section 309&&, Seaaion Lawa of M1saouri, 19:5:5, page 
19:5, only applies to the citJ of st. Louia and St. Louia 
County at the present time, and partiallJ reads aa follows: 

•tn all cities in this Stat e which now have 
or which may hereafter have 600,000 1nbabi• 
tanta or more and in all countiea of thia 
State which now have or ma7 bereatter have 
~.ooo inhabitants and lesa than 400•000 
inhabitants,, no trustee'• deed. or mortgagee '• 
deed under power of &ale 1n foreclo.ure of 
an7 deed of trust o~ mortgage ahall. be ac­
cepted b7 the recorder of deeda for record 
un1esa the principal note or notea or other 
principal obligatioM which were unpaid · 
when the foreclosure Mle co~enced and for 
the default in payment of Which foreclosure 
is bad• are produced to the recorder, or if 
said notea are loat then t he affidavit of 
the owner of the principal notes or obl1-
gat1ona that theJ are loat. Upon such trust­
eea•a or mortgagee'• deed being filed tor 
record; tba recorder aball make a notation 
on t he margin of the record of the deed 
of trust or mortgage, and on the aa1d 
principal D()te or notes or otMr iirinoipal 
obligatlona ahowtng that auch deed ln tore­
eloaure baa been f iled ot record, in sub­
atantiall7 the following formJ 'Deed uDder 
foreclosure filed •••• 19 •••• Recorder.• 
~ ~ * * • * • 

Under the above section it is specif'lcallJ provided that 
before the Aeoorder of Deeda ahould tile a trustee'• deed 
he ahould demand all of the principal note or notes, or 
other prSnc1pa1 obl1gat1ona which were unpaid when the fore­
closure aale commence~ but i f an7 of the notes are loat 
the owne~ of the pr1nc1pa1 notes m&J make an aff1dav1 t 
descr1bi~ them and tbat they have be•n loat,.... The above 
partial -.ct1on onl7 applies to general mortgage• or deeda 
of truat wh ich haTe no apec1al clause aa to the right of 
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t he trustee to fo r eclose 1n case of the non-payment of one 
ot t he pr1De1pal obligation• and it ie mandatorJ that a ll 
principa~. notes or obligations be preaented before t he 
Recorder of Deeda ehall file a trustee'• deed ieaued ~ 
the trust ee or other off icer given the power ot sale and 
toreclowre. 

Sec\ion 3096&, Seaaion La•• ot Miasouri, 1933, page 
19~,_ par-iall7 reads •• 'follows& 

~Except, wt.ne .. er an7 truatee' a ·deed or 
.ortga gee'• deed under power ~t sale i n 
forecloaare of anJ mort zas- or deed of 
trust providing tor the iaeuance of more 
~ one principal note or bond ahalr-oi 
preiented tor recora'Iiii" 1 t shill be 
• ceepted b7 t~e Recorder of Deeds for 
record upon the presentation to the 
Recorder ot the unpaid principal note ! notea or Ooiida r e(ui.a..·oa Si ~~;--

rtfaS! c;r deed of ruat to ~t the 
GUs ee tosi'Irtlii" proRerii' ~er f ore­
Cllosure aa~e;-A-rGrecioaure sale aliilt 
be deemed'To have co!IIID8nced within the 
meani ng ot t his act upon the first publ1-
c-.tion of t he notice of sale• • 

Thia part'-al aeotion ••t• out a dittere·nt e.Xception t~n 1e 
set out in the partial aection abo .. e aet out~ In t his 
latter partial aeot i on. aection 309~1t 1a apecit1cal~J 
stated that where the truste•· 4ee4 or JD.Ortgagee'a dee4 
under power of sale under anJ deed ot trust or mortgag• 
whieb proYided tor the .1asuanee of more than one princ~pal 
note or bQnd and &lao pro .. ided for the foreclosure on ~he 
non-payment ot anJ one or anJ number of notea leaa tha~ 
the tull number of notea or bonda ae t out i n t he mortg~ge, 
or deed of trust. all that woul d be ne~eaaary would be t he 
preaentatJ.on of t he note or notea describe d under t he mort gage 
or deed of truat that 1a neoeaaar7 f or t he t rustee or qther 
officer torecloa1ng to begin foreclosure t or t he non-~)ment 
ot the obl1sat1on or obl1gat1ana. It will be noticed ~ 
the deed of truat aet out in your request that there were 
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f ive pr inci~al notes~ in t he amount of $l.soo.oo. ~.~oo. oo. 
$2,ooo.oo, ; soo.oo and t soo.oo. It will also be noticed 
that the trustee i n begi nning the foreclo.ure proceeded 
to foreclose upon t he non-payment or only two pr incipal notes 
or $.1.500.00 and $2.000.00, respectively. It will a lso be 
noticed that the deed of' ·truat prov1us that it "eit~r 
one of said notes or an: par t ther eof be not ao paj d at 
maturity * * * the trustee may proceed to sell said 
property at public vendue etc., ·:t * *• • That clause , 
in the opinion of thi s Department . was pl aced i n t he deed 
of trust so as to eome with in t he laws o f Sect i on 3096&, 
supra, aa set out in exception to first part of SeetiGn 
~6&. According to the general law in the first part 
ot Section 3096a, it would have been necessary f or· t he 
~rson ofter1ng t he trustee '• dee4 tor re~ording, to 
present. all of the notes or an affidavit trom the owner 
of all the principal notea. tbat some, or all of the 
principal note• baTe been lost. The ex'()eption at the 
latter part of Section 3096a was enacted specif1callJ for 
the purpose of having t he same deed or mortgage cover more 
than one principal note, and also tor the purpose of setting 
out different g rounds tor the trustee or other otricer ·to 
act u pon the non-payment or the obligations. Th1a exee}>t1oa 
specif icall3' requir.s the ltecorder of Deeds to record the 
t~atee•• deed where the trustee baa completed the fo~e­
cloaure under all of the terma set out 1n the 11.0rtgage 
or deed of trust. We call your apeo1al attention to ~ 
part aet out in t he exception ~f ~6& wht.ch r•••• a.a 
followaa 

"* * * upon the presentation to the Record­
er of the unpaid principal note or notes 
or bonds required ~ ~ch mort&jge or deed 
i!!, truat to permlt~~atee o siTl---eii 
property under toreCIOsure sale:-*--..--

Accordin6 to your request all that was required for the 
trustee to sell the propertJ under foreclosure sale was 
the non-paJJilent of either .2 of Mid not•• • 
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CONCLUS ION 

In view of the abo~• authoritiea, it ia the 
opini on o f thia DepaPtment that the truatee'a deed, 
aa aet out in your request, ahould be filed for record 
by the Recor der of Deede upon the ~reaentation of the ~wo 
principal notea f or $1.600.00 and 12.000.00, reapect1~ly, 
and it ia not necessary to obtain an atfida"Yit of the 
owner ot the other note a aa aet out in Section 3096a, 
supra. 

Reapeetfull7 ~bmitted, 

W. J. BURKE 
Aaaiatant Attorney ~eneraa 

APPROVED I 

TYRE W. BURT OW 
(Acting) Attorney General 

WJBaRW 


