
ELECTIONS : TOWNSHI P COMMITTEEMEN AND COMMITTEElVOMEN 
elected in August Primary hol d office 
unti l following August Primary, although 
township should be divi ded between both 
primaries . 

Primar y 
\ 

February 9 , 1940 

Hon. 8tanl ey .allach 
Prosecuting Attorney 
St . Lou is County 
Cl ayton, Missouri 

Dea r Sir: 

We are in r eceipt of your r equest for an op1 ~ion, 
dated February 1 , 1940 , which reads as f ollows: 

"Re cently t he County ~ ourt of St. Louis 
County entered a n order dividing Caronde ­
l et Township of t h is Count y i~to two 
townships , t he Lemay Township and t he 
Gravois Township. 

"We have been reques ted on behal f ot 
the Republican Committeewoman of -Caronde­
let Township, duly elected at t he Au0ust 
h lection, 1938, to secure an opinion on 
t he question of whether the division of 
Carondelet Towns~p automaticall y makes 
her Committeewoman of Lemay T01fll8h1p , in 
which she resides , without re- appoi ntment 
by t he Central Commi ttee and issuance of 
a new commiss ion by the Governor . 

"Also, a ruling is requested as to 
whether t he additio ~al Co~ttee~en aad 
Committeewomen to be , f or t he two new 
townships created, ~st receive the recom­
~cnfation f r om t heir Centr a l Co~ttee 
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and re ceive their coumdsaion from 
t he Governor, or whether t h is action 
can be taken solely by the Commit t ee 
without refe rence t o the \J'Overnor . 

I 

"In short-i an opi ni on is r equested 
regarding he statu s of t he f ormer 
Crumnittee n and Committeewoma n of 
Carondelet Townsh i p and t he ma nner of 
appo i nting new Committeemen and Com­
miteewomen f or the two new townships . • 

' 

Section 10278 R. s. Mi ssouri, 1~29, reads as 
follows: 

•At t he Auguat primary e ach voter 
may write lin the s pace left on the 
ballot for 1 that purpose the name a 
of a man and a waman, quali£1e d elec­
tors of t hb prec inct, or Yoting dis­
trict as t he case may be , for eo~ 
mitteemen f or such township. or voting 
district, and t he man and the woman 
recei ving t he highest ·number of vote s 
i n such townsh ip, or e lection district, 
•hall be the members of t he party com­
~:ttae of t h e county , or in the case 
o£ a city not within the county, of 
t he city of which such voting precinct , 
or diatrict 1a a part: Provided, that 
any qualif ied e lector in any such vot­
i ng precinct or di strict may have hi e 
0r her name printed on t he primary 
ballot_ or part1 ticket on which he 
~r she may deeire to become a candidate 
for committeeman or committeewoman by 
complying with t he provisions of section 
10257 , R. S. 1929 ." 
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Under t he above section t he county committeemen, which 
i ncludes the county commi tteewomen, are e lected and 
are not nomi nated. It s pecifically hol ds t hat at 
the Augull!t Primary t he commit t eemen or cotmtitteewomen 
shall be elected·. This e l ection of course takes place 
before t he regular electi on 1n November. 

Township committmen have been held to be public 
officer•~ It was so held in Stat e v . Hamilton, 240 
s . w. 445, l . c . 4-47', where t he court saidz 

•caaee ill uatrative of t he eff ect of 
a nomination by a primary election 
are not necessary to t he determination 
of t he off i cial atatua of a party com­
mitteeman. He ia not nominated but 
elected at the primary, and his election 
at that time and 1n that manner is aa 
eff ectual as if he ha d been chosen at 
a general e'lect ion'. I t is t her efore 
from the nature of t he dutie s t ne law 
lmpo-aea on him that t he character of 
his position i8 to be determined. ~ e 
have shown that t he law defines the 
dutiea and that t heir performance in­
volves the discharge of certain tunc­
tiona of government . This, without 
more , i8 sufficient to authorize t he 
~la8aificat1on of such a committeeman, 
if not a8 a public officer in t he full 
aense of the t erm, as holding a po­
aition analogous thereto. • 

Sect ion 12041 R. s. Ui8souri , 1929, reads as follows: 

•Each county court may divide the 
county into convenient townshlpa, and 
a s occasion may require erect new town-
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sh ips . sub- divide townahips already 
established. organize better township 
linea . and may. upon t he petition in 
writing. of not le ss than twenty- five 
per centum of the legally qualified 
vot ers of each township ~fected• as 
such vote was cast in t he last pre­
ceding general election r the office 
receiving the greatest number of votes 
ln t he township or townships affected• 
consolidate two or mo~e existing town­
sh ips , into one townsaip• or otherwise 
reduce the number of townships. or 
change t he boundary l ines t here of, as 
may be deemed a dvisable . " 

Thi s section provides for t he division of totmsbi pa and 
also provides tor the consol idation of townships . 

Under Section 10278 . supra. the only qualif ication 
set out is that the candidate. either a man or a woman. 
should be a qualified elector of the district or the 
precinct . as t he case may be• to act as co~tteeman 
or committeewoman for such township. 

In your request you stat e that the county court 
has divided a certain named township into two other 
separate townsh ips under different names . Since 
Section 10278 • supra, provides that the election of 
t he township committeemen or committeewoman should 
be held in the Au gust primarJ V .c1 c can "...>e no other 
election for committeemen or co~tteewomen for the 
t wo new townships designated by the county court in 
place of the old township. under which the committee­
men and committeewomen were elected in 1938. 

Since neither of t he committeemen or comrnitteewo~en 
have resigned or are incapacitated by removal or other 
cau~eo they are still officers of the old township f or ~he 
rerson that the election for eo.omitteemen and committee­
women under the new di v1ded townsh ips cannot take place · 
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until tale Auguat primary in 1940 . There has been no 
vacancy in any of t he offices and all of t he committee­
men and committeewomen elected in 1938 hold office 
until t he new coDm11 tteemen and comm1 tteewomen are 
elected 1n the new townships , in 1940. 

It cannot be said t hat a vacancy has arisen by 
reason of t he change of the name of the original 
township , f or t he reason that t hey a r e not r emoved 
out of the toWOAhlp by reason of t he changing and 
division of t he or i ginal townah ip. This queat ion has 
not been passed upon by our courts, but 1n th~ case 
ot Stewart v. Riverside , 68 N. J . Law 571, 1 . c . 573, 
t he court said: 

• section 0 seems to cover the entire 
subject , and to exclude t he creation 
of a Yaca ncy by implication f r om 
circumstances not covered by that sec­
tion. In our opin : on a removal out 
of the townsh ip, in order to create 
a vacancy, must be a voluntary removal . 
A removal by operation of law, resulting 
trom an act of the legislature cutt ing 
ott a portion of t he township, leaving 
a person out of t he township who , when 
elect ed; was a reaident· within its terri­
tory, would not be a •removal out of the 
town.hip , ' within t he meaning of section 
8 of the aet . The words , ' become incapa­
ble of servi ng' ref er. aa we t h ink• to a 
personal i ncapacit y, mental or physical, 
on the part of the i ncumbent , and not to 
a supposed i ncapacity created by a change 
ot t he townshi p boundary. l e aving the in­
cumbent a non-resident of t he townahip . 
Non- residence renders one ineligible to 
the office, but no incapable of serving. • 

Also, in 63 c. J . page 139, t h is au t hority states as 
fol lows: 
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•* * * In some cases it has been 
held that a chanee of boundaries wh ich 
leaves t h e residence of the of f icer 
outs ide the township will operate to 
vacate his office at least prima facie; 
but under a s~atute concerning townships 
whiCh provides that, 'if &nJ pe rson shall 
resign from his office, or shall die or 
~emove out of t he township , or become in­
capable of aer•ing , •etc., h is office 
shall be deemed to be vacant, t he ·•removal 
out of the township ' cont emplated is a 
voluntary removal. And a removal by 
operation of law resulting from an act 
of t he legislature cutting off a portion 
of t he township• including the place of 
residence of a township officer, who , when 
elected, was a resident within ita t erri­
tory, ia not a 'removal out of the town­
ship' within ~e meaning of such •tatute . " 

CONCLUSION 

In view of t he above authorities, it i• t he 
opinion of t his department that the committeemen a nd 
committ .. wa.en both Republican and Democratic, who 
were elected in the uguat Primary of 1938• as town­
ship comnitteemen and committeewomen of Carondelet 
Township of st. Louis County hold office until t he 
August ?.rimary of 1940 when new committeemen and com­
mitteewomen shall be elected from b oth Lemay Township 
and Gravois Township. 

I. 

t\eapectfully submitted, 

APPROVEDt w. J . 0 U:'KE 
Assistant Attorne~ General 

TYRE vt. bURTON 
(Acting ) Attorney C~neral 

WJB : RVI 


