
S~ATE HIGI-f./AY CQ:hJ',ilSSION: P0\7ers to admit utili t ies to 
r ight - of- way . 

Kovember 20 , 1940 

HonoraQle Louia V. Stigall 
Chief dounael 
State Ui ghway Commission 
JefferQon City, Missouri 

Dear Sir: 

~14~ are in :ceceip t of your request for a n op1.n1on 
under date of November 19 , 1940 , in which you inquire 
whethe~ or not the Stanolind Oil Company haa the un­
quali~ed right to construct a pipe l ine o.loDg and 
acroaa publ i c highwaya under the jurisdiction of t he 
State ~igh.wa;y Commission , which will carry only the 
product of auch company , or whether the State Hiehvay 
Commiaaion baa the discretionary power to admit or 
exclude said company from t he right-ot-way . 

I t ia eviden t t hat neither public nor private 
utilities have the r ight to condemn, under general 
powers of ~ent domain , eaaementa or rights-of-way 
acrose land already taken by the State or any of ita 
politi~al aubdiviaiona for a public purpose . Thia 
propoa~t1on ia aupported by many deeiaiona in t his 
State, a distinct cue being that of the City o f s t. 
Louis -vs • Moore, 269 l.!o. 430 , i n which we find the 
followi ng i n the Court •a opinion at 1 . c . 4Z6: 

"Aa regard a the fir at. Can property 
devoted to a public uae, that is more 
strictly s peaking for State purpoaes , 
be condemned ror other public uae, exer­
cised by- a municipal corpor.ation? In 
support of the negative of that ~estion 
we are c ited to the following authori­
t i es: El liott , Roads and Streets, aeca . 
238, 245; St . L., H. & K. C. Ry . Co . 
v . Hannibal Depot Co ., 125 Uo. 82; 

--- ... 
\ . .,_ 
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Bdwardaville v . t:adison County, 251 I ll. 
265, 37 L. R. A. ( · • . s . ) 101; Uoline v . 
Green, 252 Ill . 475; £atter. or Utica, 
73 Hun (n. Y. ) , 256; In re Rose~ank 
Ave • , 162 App . ..)1 v . (1, • Y . ) :S32 ; 
t cCullough v . Board of Education , 51 
Cal . 418 ; I n re ! ilvaukee Souther n 
R. R., 124 Wis . 490 . Those authorities 
in effect hold t hat the power of a e1ty 
to condemn property f or street purpose• 
ia limited to private property, and 
does not extend to property of the State 
or property held by a subordinate agoney 
of tne State, tor the State, as distin­
guished rram other corporations . 

• rn our opinion these autuorities 
announce the correct doctrine; and if 
publi c policy demands a different rule , 
t he remedy i s with the Lee islature , and 
not tho coarta • " 

This decision was cited with approvQl in a later 
cue, Cochran v. 'lilson, 287 l:o . 210 , 1 . e. 227 , where 
we find the following : 

"* * * This being true, there could 
have been no condemnation ot t he property 
for a public highway , on the grOUlld that 
1 t waa already devoted to a public use; 
and, as we held in St . Louis v . l:oore, 
269 ~o . 430 , being already so devoted, it 
could not for this reaaon be condemned aa 
a higllway. io:· * *" 

It 1a therefore necessary that any public or private 
utility obtain pe~as1on from tne General Asaembly,or 
trom aome a gent properly autbor i r;ed by i t, before being 
entitled to an absolute r ight to use the rights-ot-way of 
the hi~waye under the control of t he .sta te tb.rough the 
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Hi ghwaJ Commiaaion. \Ve are able to find only two 
inatancea where tb.ia abaolute right baa been given by 
the GeQeral Assembly. 

s •ction 4921, R . s . Mo. 1929, g ivea to telephone 
and telegraph companiea,which are domestic corporationa 
organised under Article 6, Chapter 32 or aaid atatutes, 
an abaolute right in t he follow~ language: 

"Companies organized under the proviaiona 
of thi~ arti cle, !or the purpose of c on­
atructing and maintdnins telephone or 
magnetic telegraph linea are authorized 
to set t heir polea, piera, abutment•, 
wirea and other fixture·• along , across 
or UDder any of the public roads, streets 
and waters or t his state, in such manner 
aa not to incommode t he public in the use 
of such roada, streets and waters: Pro­
vided, any telegraph or telephone company 
desiring t o place their wire a, poles and 
other fixtures 1n any city, they ahall 
firat obtain oonaent trom said ci ~ through 
the ~cipal authorities thereof. 

Section 4962, R. s . Uo . 1929, gives to those public 
utiliti,ea, wh1ch fu.rniah gaa, electricity or water to the 
public"' an abaolu te right-ot-way over the roada of the 
State, provided, that auch companies are organised under 
Article 7, Chapter 32, R. s . Mo. 1929 . That aection ia 
aa foll,owa: 

"Anr corporation formed under the pro­
viaiona ot thia article for the purpoae 
of suppl ying any town , city or village 
with gas, electricity or water shall 
have full power to manufacture and sell 
and to turniah such quantities of g as, 
electri city or water as may be required 
by the city, town or village, diatrict 
or neighbor hood where l ocated for public 
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or private buildings or for other pur­
poses, and aueh corporationa ab.all have 
the power to lay cob4uetora ror convey­
ing gaa , electricity or water through 
the streets, alleys and aqu.area or any 
city, town or village with the eonaent 
of the municipal au tb.ori tie• thereof 
under auch reasonable regulationa aa 
auch authoritiea may prescribe, and such 
companies are authorised to aet their 
polea , pier a, abutmenta 1 wire a and other 
fixtures along , aeroaa or under any ot 
the public roads, streets and watera of 
this state in such manner as not to in­
commode the public 1n the uae ot aueh 
roads, atreeta and waters." 

T4ese sections apply only to domestic corporations. 
Thu v:!(ew being auatained by State ex rel. v. Ylestern 
Ullon Telegraph Comp&n7, 165 l'.o . 502 , 1 • c • 518, where we 
find: 

"Ever ainee 1865 {R. s . 1865, ch . 65, p . 
~49, aec. 5) there haa been a statute . 
1n t hia State authorizing ~ telegraph 
company organized under th• laws of t his 
State , to place ita polea and wirea along , 
over and upon the public highway a. But 
t here is not now and never haa been any 
law of tbia State granting a.rq aueh f'ran­
chiae or permiaaian t o any foreign tele­
graph company . * * '"" 

Summarising, the following have an absolute right to 
a use of t he public higbwaya under tbe control of t he 
State ,~1ghway Commission: (1) domestic telephone campan1ea, 
(2) do~estic telegraph companies, {3) domestic gaa eompaniea 
euppl ytng a portion or the publie,(4) domestic electric 
power companiea aupply1ng t h e public, (5) domestic water 
compfllliea aupplying the publ i c • and none or t h ese may be 
arb1tr~ily excluded by the State Hi ghway Comxrdasion. Th1a 
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poaiticm baa been austained by State Ex Int. McKittrick 
v . South-.eatern Bell Telephone Company, 338 llo. 617, 92 
s. w. (2d) 612, with regard to tel.ephone companies, the 
Court baaing ita decision on Section 4921, supra, and by 
State ex rel. Highway Comrni.aaion v. Kanaaa City Power and 
Light C,~, 232 Mo . App . 308, 105 s . W. (2d) 1085 1 e.nd 
State ~ rel. Highway Commission v. Union Electric Company 
ot W.aaouri , 142 s. w. {2d) 1099, with regard to electric 
power l,inea. 

-, 

In each of the two latter caaea the defendant companiea 
bad entered into a contract with the State H1e;bw&7 Comm1asion 
to pay to it an annual reo tal tor the privilege of uaing the 
ri.ght-ol"•way. The Court, in each instance, held that the 
Commiaaion had no authority to collect a fee under a contract 
aince there waa no consideration given by the Co~aaion to 
the defendant companies, becauae the Legislature had previ­
ously granted them an ~solute right to the uae of the high­
waya. We find in these deciaiona aome very broad atatementa 
with regard to the power of the Highway Commiaaion over ita 
r1ghta-ot-way, but theae are, in each instance , dicta, and, 
1n our opinion, are much too broad to ba ve been made after 
a apeci1'ic cona1derat1on of the right of the Hi.ghway Comm1a­
aion to control ut'111t1ea other than tboae Ju•t previously 
man tioned • 

~ indication of the intent-ion or the Legialature with 
regard to the uae of the county roada of the State by pipe 
line compan1ea ia .found in Section 7924, R . s . !Jo. 1929, aa 
follows,: 

" No person or peraona, aasociation , 
companies or corporationa shall erect 
poles for the suapenaion of electric 
light, or power wires, or lay and main­
tain pipes, conductor•, ma1na and con­
duits for any purpose whatever, tbrough, 
on, under or acroaa the public roada or 
highway• of any county of thia a tate, 
without .f'irat having obtained the aaaent 
o.r the county court of aU:ch county there ­
for; and no pole a ahall be erected or 
aueh pi pea, conductors, maJ.na and eon-
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duita be laid or maintained# except 
under aueh reasonable rules and regula­
tiona as may be prescribed and promul­
gated by the county highway engineer# 
with the approval of the eounty court." 

~· statute givea an absolute right to t he county court 
of ar17 , county to permit the erection of pipe linea and 
power linea along and across county roade. 

Arter the paaaage of t he legialation creating the 
State IJ1ghway Commission# the Legialature discovered that 
a a1m11ar grant ot power waa neceaaary to govern conatruc­
tion of pipe linea, or power linea, by utili tiea along 
the r~ta-ot-way under control of the State Hi ghway Com­
mission and,to obviate the necesaity or the paaaage ot 
legislation in each particular inatance, the Leg1alature 
paaaed Section 8109 , R. s . Mo. 1929 , aa follows: 

"The l ocation and ranoval of all teleph one, 
telegraph and elec tr1c light aoo pawer 
transmission line•, poles # wires , and con­
du1 ts and a11 pipe l inea and tramways, 
erected or conatructed, or hereafter to be 
ere·cted or conatructed by any corporation, 
association or peraona wit~ the right of 
way or any state highway , in ao tar as the 
public travel &Ild traffic 1a concerned, and 
in ao far aa t he Aame may i nterfere with 
the construction or ~ntenance of any auch 
highway, shall be under the con~rol and 
auperYision ot the • tate higbJray commission. 
The commiasion or aome officer selected by 
the commi•sion ahall aerve a written notice 
upon the person or corporation owning or 
maintaining any auch linea, polea, wires, 
conc!luita, pipe linea, or tramwaya, which 
notice ahal.l contain a plan QJ- chart indi­
cating the placea on t he right of wa;y at 
which aueh linea, poles, wires, condui. ta, 
pipe linea or tramwaya may be maintained. 
The notice ahall alao state the time when 
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the work of hard surfacing aaid roada i• 
propoaed to co1m11ence, and shall fUrther 
atate that a hearing aball be had upon 
the proposed plan of location and matters 
incidental thereto, giving the place and 
date of auch hearing. Immediately after 
auch hearing the aaid owner ahall be 
given a notice ot the findings and orders 
ot the oo~asion and ahall be given a 
re-.onable time thereafter to comply 
therni th: Provided, however , that the 
effect of any change ordered by the com­
m1aa1on shall not be to remov• all or any 
part of such linea, polea , wires , condui ta, 
pipe linea or tramways fl"om the rig}l t of 
way of the highway. The removal of the 
aame ahall be made at the coat and expense 
of the owners thereof unlesa otherwise 
provided by aa1d commiaaion, and in the 
event of the failure of euch ownera to re­
move the .aame at the time •o determined 
they may be removed by th8 atate lrl.ghway 
commisaion, or under ita d1recUon, and 
the coat thereof collected from auch owners, 
and auch owners ahall not be liable 1n any 
way to any peraon for the placing and main­
ta1n.1ng of aueb linea, pole a, wires, con-
4u1 ta, pipe llnea and tramway a at the placN 
prescribed by the comm1aa1on . The commia­
sion ia au thori&ed 1n the name o t the a tate 
ot Missouri, to institute and maintain, 
through the a ttorne7-general, such aui ts 
and aotiona aa may be neceaaary to entorce 
the proviaiona of this section. Any corpora­
tion, aasociat1on or the otticera or agente 
ot such .corpora tiona or aaaociatiorus, or any 
other person who aball erect or maintain any 
such linea, poles , wires, conduita, pipe 
li.nea or tramways , within the r1i"):l t o£ wa7 
ot auch roada which are hard aurfaced, 
which are not in accordance w1 th auch orders 
ot the commission, ahall be deemed guilty of 
a misdemeanor." 
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The position that these two atatutea are parallel 
grants of power ia sustained by the following quotation 
from State ex rel. Highway Ccmmdasion v. Kanaaa City 
Power and Light Company, 105 S • ~~ . ( 2d) 1085 , 1 • c • 1088: 

"The opinion doea not hold either 
directly or inferenti ally that there 
ia c onfiiet 1 in the authority of two 
aeparate state agencies•' The author­
ity of county courta and highway 
engineers ia by aection 7 924 l~ted 
to public roada which are not a part 
of the state higblray s7atem. The 
authority ot the state higblray com­
mission, 1n ao far aa the location of 
the linea of utilitiea ia concerned, 
ia limited by section 8109 to roada 
which are a part of the atate highway 
ayatem. There ia no conflict 1n the 
authority ot those agenciea." 

... 
' 

The t1rat aentenoe 1n Section 8109, aupra, and thoae 
parte relating to pipe linea, rea4a aa follow a: "The loca­
tion and removal of &J.l ~ w * pipe linea * w * a hall be 
under the control and 8\lperviaion ot the State Hi ghway 
Commiaaion." The only l~tation on thia power ia found 
1n the proviso 1n the latter part of this section, which 
prohibita 'the Commission trom arbitrarily remov1Dg auch 
line olllee it has been establiahed. Thia prohibition ia 
made in the following language : "* * '* Provided, however, 
that the effect ot .!m: ~e ordered by the commission 
shall not be to remove &Or &117 part of auch linea, polea, 
wirea, conduita, pipe linea or tramwaya from the right of 
way of the highway. * * *" 

S~tion 8109, supra, waa alao conaid~red in the case 
of State On In.t'. ot J&!cXittrick , ex rel. City ot California 
v. 1il1saouri Utili ties Comp&ll7 • 96 s . VI . (2d) 607 . In that 
caae reapondent, in an action seeking removal ot ita polee 
trom city atreete, set up the detenae that auch atreeta 
were · a part of the atate highway aystem and that the polea 
could be removed only on order or t he Commission . The 

' 
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Court, by way of dictum, stated; at 1. c. 614: 

"* * * Orders under aection 8109 
are limited to those necea•ary to 
prevent interference with traffic 
on the highways and with h1ghwa7 
conatruction . In matters immedi­
ately concerned with the c~truc­
tion of paving of the highways and 
their maintenance, the commiasion 
h.a8 jurisdiction. -~ * *" 

Although thi.a language and some of the languag e found 1n 

'- . 

the KQaaa City Power and Light Company case and the Union 
Electr~c Company ca•e, supra, ie purely dictum, it may be 
cona~ed to indicate an inc11D4t1on on the part of 1he 
e-ourta to 11m1t the extent of power delegated to the Highway 
Commiaaion under S-e·etion 8109, they are meaningleaa when we 
atop tq conaider that the Hig~ay COll'll!liaaion in the first 
1nat~e could not have obtained tm7 of ita righta-o.f-way 
un1e.ra aame were neceaa1U7 tor the construction or mainte­
nance C)f tbe public higbwaya, and the true effect of these 
deciaiona 1a to give the Commiasion abaolute power over 
ut111t~ea on the rigbta·-of-w~ exc•pt u qualified bJ' the 
leg1a~t1ve granta f'1rat above aet out. 

' 

CONCLUSION . 

I~ ia, therefore, the eoncluaion of thia Departmen~ 
that the State Hi ghway Commiaa1on may adm1 t to 1 ta .. r1ghta­
of-way or eitclude roreign corporationa engaged 1n the tele­
phone, telegraph. electric power tranamiaaion, ga.e , water, 
or pip• line btlaineaaea, whether publle or private, and 
domestic pipe l~ne or tramway co~orationa, but cannot . 
exclud. domeat1c telephone, telegr-aph, electric power and 
gaa or wate~ companies where the latter are public ut.111t1ea. 
and aaid Comm1aa1on has the r1WJ, t a!ld authority in each and 
every inatanee to indicate the plaees o-n the ·right-of-way 
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where the 1natrumental1tiea of all of the foregoing 
corporationa may be l ocated . 

I• 1a the further opinion of t hia Department that, 
having once perm1 tted location ot auch 1natrumentalit1ea 
along the r1Et.tt•-of-way of the Comm1•a1on; changes in 
locatiqn may be orderedt but 1n no caae may complete re­
moval Qf all or any part of auch 1natrumental1 tiea be 
requir•d by the Commiaa1on. 

APPROVBD: 

ROY JlclH1'1'1:rbt 
Attorn•y-General 

RIB:CP 

RespectfUlly aubmittedt 

ROBERT L . HYDER 
Aaaiatant Attorney- General 
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