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'~ HIGHWAY COMMISSION: Cormission may allow coal company to

ROADS: mine state highway.

[ o 1 PR

j b

Mr. Louis V. Stigell

Chief Counsel

Missourl State Highway Department
Jefferson City, Missourl

Dear Sir:

T is department is in receipt of your recuest
for en officiel opinion which rcads as followss

"There has been filed with the
Stete Highway Commission by the
Sinclair Coel Company a petition
esking for sutherity to temporarily
close Farmetoeliarket State Hlghway
Cs, in Randeclph County, Mlssouri.

®"The Coal Company owns, either in

fee or by leasehold, 11 land sbutting
this highway, and also owns the coel
rights beneath the hi.hway, said owner=-
ship teing subject only to the public
easement, The Coal Company wants to
remove the coal from beneath the
highwey. They will bulld a detour
arouncé the highway which detour will
be of the same type and quality and
will meet all highway specificetions.
After the coel has been taken, they
will restore thne roed to its originsl
condition, If this permlt 1s grented,
the compe;y will work seventy=five or
or:e hundred men during the summer
months, otherwise these men will be
out of work. The Commission would
like your opinion as to w! ether we
may grant this request or not."
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Section 8094, R. 5. Missourl 1929, which arpears
in Article 12, Chapter 42, recads as follows:

"There 1s hecreby crected a state
nighway commicssion, which shall
be vested with the powers and
dutles specified in this erticle,
end also all powe:s necessary or

- proper to enable trne commission,
or any of its officers or employees,
to carry out fully snd effectively
all of the purposes of this article.®

While as the statute provides the Stste Highway
Commission is vested with sll the powers and dutles
specifled in Article 12, still as polinted out in Stete
ex rel, St. Louls County v. Stste Highwey Commission,
286 S. W. 1, 315 lio. 707, "The State Highway Commission
1s vested with # # & also sll owers necesssry or proper
to enasble it to carry out fully and effectively all of
the purposes of the act, namely, the construction and
meintenance of the Stzte Highway System therein created
end defined."

There 1s no doutt that in Missourl persons owne
ing a coal mine may "mine or excavate benecath the sure
fece of any public highway"™ just so that such operation
does not "cause the surface of the ground over which
such public highway is constructed to cave in.™ Sec-
tion 13613, K. S. Missouri 1929, This was the law in-
this state even prior to tho enactment of the statute.
Gamble v, Pettijohn, 116 lic. 375, 22 8. W. 783.

Therefore, since a person owning land over
which a highway passes hss the right to take minersils
from under the highway, the question arises can the
proper autherities allow said owner to temporerily
detour the highvaey at no cost to the public and mine
the hi_hway end then. restore the same to its originsl
condition,

Ve call your attention to the case of Town of
Clarendon v. Fedina Quarry Co., 92 N. Y. S. 530, 102
Appe. Dive 217, in which exactly the seme question as
is present in the instant case was before the court.
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We will quote at length from this case because of the
close similarity of the factss

"It cannot Le denied that the de-
fendant has e legel right to quarry
and take tle stone from under the
highwey. It hes the fee to the
lend within the limits of the highe-
way, end may remove the stone. The
public has a legsl right to use the
lend for highway purposes, and this
right must not be unnecessarily
interfered with by the defendant in
quarrying snd taking out its stone.
So far the perties do not dissgree,
end no suthorities need tunercfore
be cited to sustain the propositi- .,
The only gquestion in dispute 1s as to
the manner in wilch the q arrying may
be dcne so as to protect defendant's
property rights and enable it to remove
the stone, and yet not unnecesserlly
interfere +ith the public use of the
lend for highway purposes. The plain-
tiff's cleim 1s exp essed in the terms
of the Judgment mede by the ccurt, but
he injunction provided for by such
Judgment, instead of regulating the
doing of the work so as to protect the
public rights in the highway, practically
prohibits the quarrying of the stone en-
tirely. It provides for a perpetual
injunction against any excavstion in or
obstruction of tire highwey in any mesnuer,
and then permits the quarrying of the
stone, provided that, while the work is
being done, the highway is maintained
open and unobstructed to its full widt:,
and there 1s no interference with 1its
uninterrupted use for public trsvel or
work or control by the cormmissioner,
It is quite apparent thet the quarrying
cannot be done without some obstruction
and interference with the highway in
some part of its width of four rodse.
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The highway is in the country, is lit-
tle traveled, sné therec 1s no reason vhy
it should be kept open to its full

width while the quarrying 1s going on,
or, i1f bridged, why the bridge should

te four rods wide. Much the safer end
better way to teske care of the travel
while the quarrying is being done would
be to build a road south of and adjacent
to the highway, and use that. The de~
fendant wculd have to prepare and keep
such road in gocod conditicn. Very likely
the commissioner cannot be compelled to
germit such a temporary change in the
rosds, btut if he would do so it would
8implify matters ver; materially. # =
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Frovision should slso be made for pro=-
tecting the town ageinst loss growing
out of injurles to persons and prop=-
erty by reason of the temporary ob-
struction and interference with the
highway and public travel tihercon while
the quarr;ing is being done, +nd elsc
for its restoration. There should be

a bond given for this purpose in suf-
ficlent penalty and with sdequate
sureties. The quarrying should also

be completed within a reasonable time
after it 1= begun, so that the obstruc-
tion and the interference with the hlgh-
way end travel thereon may be temporary
and in no way permenent. 3Such temporsry
interference with hi hways, even in vil-
lages and clties, 1s frequently permitted,
and, indeed, is never refused in the
interests of public improvement and
privste enterprise, and we see no reason
why the defendant should not be permitted
to quarry the stone under this highway,
8o a8 to reap the venefit derived from
the sale thercof, and to enable the pub-
lic to have tie use of the stone. Some
inconvenience will e suffered by the
public, but, meking thet as s all as
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possible and protecting the town
from loss, we should Eermit the
quarrying to be dcne.

In Ueen v, Carroll, 143 ¥, Y. S. 12, the Clarendon
case was cited and approved. The factsin thst case were
the same and we quote from the headnote:

"The ovnzr of the abutting lsz.ds and
the fee of a country highway haes the
right to quarry tine stone under _tj;
he constructing and maintaining a
good temporary road during the time
of removal and th rcafter restoring
the highway."

However, in Town of Alblon v, Ryean, 194 N. Y. S.
261, the rule was modifled to the extent that the grant
was dependent upon the facts in each cese and thet if
the public were to be unnecessarily or unreasonably
inconvenienced, or if the equities in the case were so
tnequal that permission should be refused. As the
court pointed out in the Altion cases

"The obstruction is neithe: temporary
or unreascnsble. The defendents no-
where say how long tie interruption
of public trsvel may continue while
they are excavating thils large amount
of sandstone. Very likely 1t will be
for years. It will, therefore, be no
trifling tesk to excavate and remove
earth snd sandstone covering a space
450 fect long, 4 rods wide, and 30
feet in cdepth, and to fill up such
excavation and restore the surface

in a condition for prublic travel,™

The court then cites the Clarendon case, but
pecints out that a good temporary roesd was built by the
mining company and that clso "it appeared that the
nighway was 1little tresveled."™ The court in closing saids

"The defendants have a right to tun=-
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nel beneeth the surfece and remove
thelr minersl deposit, provided they
can do so without interference with
the surface of tie highwayj but if
their operations contemplste & long,
protracted interference with the sure
face, the public rights are superior,
and until the controverted questions
arc settled the rights of the defendants
must yiald“ end those of the public be
protected.

In view of the ebove suthorities it will be
scen thet e person owning property avutting a public
highway and also the fee in the highway subject to
the public essement mey mine the minerals under thoe
highway and 1t is prorer and legal for the authorities
to grant him permission to bulld a temporary road
around such public highway subjJect to the condition
thet the person will restore the hi hway tec its
original condlticn.

As pointed out in the c:=ses, a bcnd should be
required of tne compa y to insure their fulfillment of
these conditions, winich bond the State Highway Commis-

‘'sion hes authority to accept. Section 8136, RKe S. lils-

souri 1929.

WWe now look to the Centennial Hoad Law, creat-
Ing the Highway Comnission, to determine whether there
1s enything in that law w i ch changes or forbids the
rule lsld dovn abto e. It must be remembered that this
change of the highway i1s a temporary detour, the cost
of which is to be paid, not by the Commnlssion, tut by
a privete individual.

A thorough reading of Article 12, Chapter 42
discloses no statutes which :pecificslly deal with
thls situation., Section 8110, R. S. Missouri 1929
(Mo. St. Ann, Section 8110, page 6896), which provides

thet the Commission st all have power to close termporarily

for the Eurana of construction or reEair any portion

of a stcte hway, obviously does not spply in the

instent c-se becsuse the highway will not be closed
but shell continue to remain open slthough a part
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will be » detour. Section 8111, R. S. Missourl 1929
(Mo. -t. Ann. Section 8111, page 6896), which provides
that the Commission shall have power tc purchase, lease,
or condern, lands 1in the nsme of the stcte of Missouri
for the purpose of "establishing detours in comnection
with the location, # % reconstruction, widening, improve=-
ment or maintenance of any state highway or any part
thereof," we believe also does not spply beceuse that
section deals only with the situstions when the Highe
way Commission can purchase, lease or condemn lands.
Furthermore, we recongige the rignt of tle Commission
to relocete roads "when dangerous curves and difficult
grodes of an earlier location will be elimineted.®

State ex rel, Highway Commission v. Gordon, 36 S. ¥.
(24) 105. However, this rule applies only to permanent
relocations and noa to a temporary chenge as 1s requested
in this petition. No other section thaet we can find
specifically deals with this situstion. Therefore, we
mst fall back on the general provisions to ascertain
whether the Stete Highway Commission may allow a state
highway to be detoured. As our Supreme Court said in
3taie ex rel. St. Louls County v. State Highway Commis=
sion, suprs, "The hi hway commlission has all powers
necessary and proper for the accomplishment of the pur-
poses of the act,

The Legislature saw fit not to confine the
povers and activities of the Commission strictly to
those enumerated in the statutes as it has done with
the Lureau of Bullding and Loan Supervision (Stzte ex
rel. Vagner v. Farm and Eome Savings anc¢ Loan Association,
90 S. ¥%. (24) 93), but rather hes given it gll powers
necessary and proper. 3Section 8134, K. S. Missouri
1929, provides as follows:

"The stote highways as herein
designated shall be under the
jurisdiction and contrecl of the
commissiony and the commission
shall maintain such roads in a
stste and manner consistent with
the present condition of such roads.
Provided, that when the rosads

" included in said state highway
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aystem have been constructed by

the commission, or acquired as
rrovided for he:rein, they shall

be mainteined by the commission

and kept in a good state of repair
et whatever cost may be recuired.
The cost of repairing end malie
taining said roads shall be paid
out of the state road fund on the
warrant of the state auditor, when
such payment shall be ordered by
the commission. For the purpose

of maintaining and repairing such
roads, the commission shall have
suthority to purchase or otherwise
acquire, all necessary tools,
mechinery, supplies and materials,
end may employ the necessary lasbor
therefor, and the commission may
provide for the proper repelr and
meintenance of such roads, or
portion thereof, by contract, which
shall specify the nature and
character of the work to be dcne.
The commission shall slso provide
for a system of patrol for maintaine
ing and repairing these state highe
ways 80 thet such highways may be
effectually end economlcally preserved
end mainteined."

As was sgld In State ex inf. HecElittrick v. lise
souri Utilities, 96 S. ¥. (2d4) 607s ;

"In mattems immediately concerned
with the counstruction # & # of the
hizhweys and thelr maintenance

the commission hss jurisdiction."

Thersfore, since the right requested by the
petition of tle Sinclair Cosl Company could be grented
and was properand legsl prior to the enactment of the
Centennial Foed Lew, end since there is no statute
specifically prohibiting such action, we believe such
allowance may be made by the Commission in its dis-
cretion. This is in hermony with the rule of construction
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as leid down in 59 Corpus Juris, 10358;

"All statutes are presumed to be
enacted by the Legislature with
full knowledge of the existing
condition of trne law and with ref-
erence to it. They are thcrefore to
- be construed 1n connection and 1n
harmony with the existing law
a8 a part of a gencral and unirorm
syster: of jurisprudence, and thelr
meening and effect is to be determined
in connection, not only with the com=
mon law and the constitution, but
also with reference to otrer statutes
end the decisions of the courtsjy #
A statute will not be given a con-

stru n et d?I:hoo estebllshed
Tules of lew uniess th tention to
override such rules 1is . o%oer mani—
Teshea.'

However, we wish to call your attention aga'n
thet as pointed out in the cases above, all the facts
and equities should be teken into consideration by the
Commission before granting any person the right to
re-route a highway for the purpose of mining the original
section. As in all situations of this kind, the public
good 1s supreme and superior to any privete right end
the guities should be carefully welghed before permis-
sion is gilven.

CONCLUSION.

It is, therefore, the opinion of ti is department
that the Missouri St:le ﬁighway Cormission may, in 1its
discretion, after teking into consideration all of the
facts and equities, grant permission to a cosl company
to mine a strie hl . hway, providing the company posts a
bond, bullds a proper detour and restores the road
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after the work 1s done, to 1ts original conditlon.
Respectfully submitted

OLLIVER W, NOLEN
Assistant Attorney Gencral

/. PFROVEDs

COvV_LL K. .ENTTT
(Acting) Attorney General
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