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COUNTY cpURT: Does not have jurisdiction over construe­
. tion ot· dams to create l akes on private 
property . 

April 10, 1940. 

-. 

Fl LED 

1}; 
Ron. B. ~ . Spr att, Pr esiding JudBe 
Platt e County 
Pl atte City , Missouri 

Dear Judge Spr a tt: 

Vie are in r ecei pt of your let ter of April 5th , 
wher~i!- you stet e as 1ol lows : 

"Does County Court have jurisdiction over 
c~nstruc ti on of Dw .s t o create lakes on private 
prop~rty whvn such l ake mi~ht be a menace to 
ot her propert y ovmers? 

"We would appreci at e an opinion on t his 
matt~r at your earli est convenience .• 

67 c. J. 919 provides i n part that : 

"In the absence cf statutory ... est .-ictiQJlS , 
a riparian owne r may , f~r his owa l awful pur­
poses , as an i ncident to his owner ship , l aw­
f ully e1 ect .a dam ac r oss a stream on hi s O\'lll 

land * * * " 
An examinati on of the ste t utes of this state 

{ 9178 R. s. Mo. 1 929 ) reveals that any person \'Jho builds 
any dti.Ll a~ ros s any watercourse \:1 thout i irst obtaini.ng 
permissi on f r om the count y court is liabl e f or double 
dama~e s if he works any injury t o any person. --o-.--"Any person who shall build or heigh en 

any djam, or any other st oppage or obstruction 
on or eoJ oss any wat ercou1·sc , Yli thout f i rst 
obtai ni ng permission f rom vhc c ourt of t he 
proper county , accol·dillB t o l aw , and shall > 

t her eJ:>y work Hny i nj t.r y t _ any other person, 

. , _ 
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sh~l for~eit to the party i n j ured double 
damiages ~or such injur,' , to be recovered by 
civ~l action.• 

The above s ecti on applies t o the construction 
ot "any dam" anu would ther ef re i nclude t.te construc­
tion of ~ dam on pr i vat e l ands. The f act t hat permission 
must be rbtained from t he count y court t o buil d the dam 
does not give the county court juri sdiction over con­
str uction. 

The water dammed up to form t he l ake would ot 
course a~so haTe t o be a "watercourse" to even r e quire 
"permissl on" from t he count cour t. lhe t er.m •water­
course" has been def i ned i _ t he e ase of Keener vs . Shar p 
341 Mo. ~192 , 111 s . w. (2d) 118 1. c. 120. 

"In thA case of Munkres '' • Ke.nsas City .. · 
St . J oseph & Council Bl uff s Railr oad Company, 
72 i1o •. 51 4 , chi~ c .. urt approved t he f ollowillg 
def i nition of a wat er course : ' A wat er course 
i s a St7 Gam Or brook having a de~lni te channel 
for the conveyance ot water. It may be made 
up , more or ' l ess, tram surf ace water from 
rains und melti ng snow, but aft er it . enters into 
a cl!Lannel ant coM ences to tlo•.<J in its natural 
b~s, i t i s no l onger t o be Considered surface 
water and it i s not essent i al that the water 
sho~d conti nue t o f low i n such stream cons t antly 
t he whole yee. r ::. r <;>und; i t i t? suf f icient if t he 
wat er usually f lows i n such cbannel. - th~ugh 
not 9ont~nually. Tha t is• t o consti t ute a 
brllJl.ch or stre~: t :_ere mus t be . something more 
t harl a mer e surface drai ni ng • swelled by 
fre~hets and mel t i nt, snow, and r u.nning occasion­
ally in holl ows and r avi nes , which ar e gener• 
all~ dry . 'Ihe \"lat er must usual~y r un i n a 
def~ni~e bed or channel, though i t need not 
f lo'4 cont inual l y t he year rcur~.d . But Fl thou.gh 
the water f rom hi gh l aLds and hi l ls mcy unite 
and f orm a stream with a def inite channel, 
yet 1if i t eft erward ceases t o remai n a channel, 



. · 

-. 

Hon . B. F. Spratt . April 10, 1940~ 

but spreads out over t he s urface of l ow l ands , 
and r uns in diff erLnt direct i ons i n swags and 
f l a ts wi t hout aJl7 defini ..,e channel , it ceaaea 
t o be a s t r eam or water course.'· 

"~.re acaL· appr ov· d t.. c a ove defi ni tion 
i n t he case of Si e l er ·v . I nter - River Drai nage 
District , 311 !.to . 175 , 279 s . \.'. 50. Recently 
t he St . Loui s Court of Appeals , i n t he case or 
Dardenne Realty Co. v . Abeken et al., 1 06 
s . w. (2d) 966 , qL..ot e(i t-his defi ni tion \lith 
appr oval . " 

You don ' t poi r t out how t he l ake mi~t became 
a menace to other proper ty o~ners , however Section 9179 
R. S. Mo• 1929, provides how c i r cuit courts may under 
certt i n ci r cu. .. sta!.ces prt vent t!.e cons t r uct ion ot a dam. 

"T!le circuit court f t he proper _count / 
shall have po'.-:er, upon pet . tion , t o pr eve·nt · 
t he erect1 on 9r· ro.i si r..;:; ; f c r~· de!;, s toppf18e, 
or obst ructi on acros s any strec.tm whi ch shall 
or erat e as a nuisance and be i njurious t o any 
mill , el ectric power find lich• ... wor' .s , or other 
machi n•.r y . erected , or v~hi c .. aht 11 d m up and 
r en<ier i ·-- ure or um.ll.ol eso.r e or unhealthy t he 
waters of s t..i • s t r eam at any r oi nt ,.;here water 
is or may be taken from s aid s t r eam to supply 
the i nhabitants of any ci t y or town or vi l l age 
i n h(; stat e \ ith water , or of any dam , t he 
erect i on of which h~s been authorized by t he 
orde~ of any competent t ribunal • of a date 
earl~er than that per mitting the ere~ tion and 
rai s l ng of such f irst ment i oned dam, s t oppage 
or obstruction; and such court may , upon a 
f i ncl het1r i nc of such petition, or der r• nd ad­
judge t het such dam , st oppage or obstruction 
be abated b y the sher i f f or t he proper countr." 

.... . 
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From the f oregoi ng we are of the opini on that 
t lle count ·, cour t does not have jurisdi ction over t he 
const ruction and buil ding of a d001 t o creat e a l ake on 
privat e propert y even t hough t Le l <ke might becor e a 
menace ~o other pr opertf owners . 

Respe ct f ull y submit ted, 

MAX t!ASS. FJU\N 
As s istant Attorney General . 

APPROVED BY: 

COVELL it tt: .iTT 
(Acting ) Attorney General . 

l:-.·t/ mo 

. .... 


