COUNTY COURT: Does not have jurisdiction over construc-
tion oi dems to create lakes on private

property.

April 10, 1940, \\

FILED

Hon, B. ¥, Spratt, Presiding Judge gi 5-

Platte County
Platte City, Missouri

Deer Judge Spratt:

We arc 1n recelpt of your letter of April 5th,
whercin you stete as iollows:

"Does County Court have jurisdiction eover
cunstruction of Daiss to creete lakes on privete
property whoen such leke mi~ht be a menace to
other property owners?

"We would appreciate an opinion on this
matter at your earliest convenience,"

67 C. J. 919 provides in part that:

"In the absence cf statutory restricticens,
a ripariaen owncr may, for his owa lawful pur-
poses, &s an incident to his ownership, law-
fully erect a dam across & stream on his owmn
la.nd"*""'

An examination of the stetutes of this state
(2178 R. 3. Mo. 1929) reveals that any person who builds
any dum across any watercourse without first obteining
permission from the county court is liable for double
damares if he works any injury to any person.

' "Any person who shall build or heightenm
eny dem, or any other stoppage or obstruection
on or scross any waterccursc, without first
obteining permission irom thie court of the
proper county, according tc lew, and shall ’
thereby worlk any injury t. eny other person,
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shell forfeit to the party injured double
damages for such injur -, to be reccvered by

civil asetion,"

The above section applies tc the construction
of "any dem"™ and would theref re include tlhe construe-
tion of a dam on private lands. The fact that permission
must be obtained from the ceounty eourt to build the dam
does not give the county court jurisdiction over con=-

atruction.

The water dammed up to form the laeke would of
course alsc have to be a "watercourse" to evem require
"permission™ from the count court. The term "water-
course™ has been defined i: the cese of Keener vs. Sharp
341 Mo. 1192, 111 8. W. (2d4) 118 1. e. 120.

*In the case of Munkres v. Ksnsas City.-
St. Joseph & Council Bluffs Railroaé Company,
72 Mo, 514, c¢his court epproved the following
definition of a weter course: YA weter course
is a sticam or brook having & definite channel
for the conveyence of water. It mey be made
up, more or less, from surface water from
reins end mclting snow, but after it enters into
a cheannel and comvcences to flow in its naturel
banks, it is no longer to be Considered surface
weter end it is not essential that the water
shoyld continue tc flow in such stream constently
the whole yesr :round; it i: sufficient if the
water usuelly flows in such chennel, though
not continually. Thet is, to constitute a
branci. or streu: ti.ere must be somethlng more
than a mere surface draining, swelled by
fregshets and meltin: snow, &nd running occasion-
ally in hollows &nd revines, which are gener-
ally dry. '‘he water must usuelly rum in a
definite bed or chennel, though it need not
flow countinuelly the year rcund. But slthouch
the water from high lards end hills mey unite
and form & streem with a definite channel, ‘
yet if it efte:ward ceceases to remein a channel,
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but sgpreads out over the surfece of low lands,
and runs in differcnt directions in swags and
flets wilhout any definil'e channel, it ceases
to be &« stream or water course.,'

"Je agel.. epproviud i ¢ elove definition
in the cese of 3Sigler v. Inter-Eiver Drainage
Distriet, 311 lo. 175, 279 S. W. 50, Kecently
the St., Louls Court of Apreals, in the case of
Dardenne Realty Cc. v. Abeken et &al., 106
Se We (2d4) 966, quoted this definition vith
aprioval."”

You don't point out how the leke mi-ht become
a menace to other property owners, however Section 9179
R. S. Mo, 1929, provides how circuit courts may under
certcin eircunstances provent tlie econstruction of a2 dam,

"The eircuit court f the proper county
shall have power, upon pet tion, to prevent -
the erection cor relsing cf cny dsm, stoppage,
or obstruction across any streaem which shall
onerete as a nuisance and be injurious to any
mill, electric power and light worics, or other
mecaincry ereeted, or whic. ghcll da:m up and
render i- ure or unvholesore ¢r unhealthy the
waters of sclo stream at eny point where water
is or may be teken from seild stream to supply
the inhablitents of any ceity or town or village
in he state with water, or of any dam, the
erecticn of which hes been authorized by the
order of any competent tribunal, of & date
eerlier than that permitting the ere-tion and
raising of such first mentioned dam, stoppage
or obstruction; and such court mey, upon a
fincl hearing of such petition, order :nd ad-
Judge thet such dem, stoppege or obstruction
be abeted by the sheriff of tle proper coumty."
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From the foregoing we are of the opinion that
the count’ court does not have Jjurisdiction over the
construction and building of & d=am to create a lake on
private property even though the 1l: ke might becore a
menece to other propert; owners.

Respectfully submitted,

MAX W , RMAN
Assistant Attorney General,

APFROVED BY:

(Acting) Attorney General.

MW/me



