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COU~·f'FY TREASURERS : County treasurer s a r e the insurer of a ll 

rr.on eys c omi ng into their hands an are not 
r e lie ved of sue~ res Donsib ility b Section 
1 2198 , R. S . I:io . J 1929 , unless there i s a sub­
stantia l c ompl ianc e w5. th Article r , Chapter 
85 , R. S . J.~o: 1929 , notwithstanding said- fund s 
are hel d by the bank as trustee e:k mal eficio . 

December l 9, 1940 

Honorabl e Forrest Smi th 
St ate Auditor 
Jefferson City , Missouri 

Dear Sir: 

We ar e in receipt of your let t er of Decemb er 
3, 1940, wherei n you ask for an opinion upon the fol­
lowing statement of fac ts: 

"Our Company executed the two above 
described bonds for Fred B. Black at 
t he beginning of his t erm as Treasurer 
January 1, 1937, a t which ttme l ega l 
depositories were provided in Jasper 
County for t he County funds , said 
depositories 1~1shing security as 
provided by l aw at t hat t~e . 

uE:ffect1ve Augus t 1, 1939 , lett ers 
were addressed t o t he CQunty Court 
of Jasper County, Missouri , by t he 
Bank of Cart hage and by t he Central 
National Bank at Carthage , Wi s souri, 
in which each of t hem offered to ac­
cept one- hal f of the County money, 
but t h i s agreement provided for t he 
pledgi ng of no seclir1t1es to guarantee 
the deposits . On the same date, the 
County Court of Jasper County, Mis­
souri , made t he following order: 

" ' Be it ordered by the County Court 
t hat the County Treasurer be, and 
he i s hereby ordered to deposit all 
county funds t hat may e ome into his 
hands during t he period beginning 
August 1, 1939 and continuing until 
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the adjournment sine die of the May 
Term, 1941, of t he County Court, in 
the f ollowing banks : Bank of Carthage, 
Carthage , Mi~souri; Centr al Nat ional 
Bank of Carthage , Mi s souri . 

"Be it further ordered by the County 
Court t hat the Treasurer be directed 
t o make daily deposits in said banks 
of such county .funds as may c ome into 
hi s hands • and that such .funds shall 
remain t herei n uhtil properly disbursed 
as provided by l aw, and not transfer­
red elsewhere, except upon order of 
record made by the County Court , and 
t ha t as nearly as practicable t he 
bal ances maintained i~ each such bank 
shall be equal. 

"Be it further ordered by the County 
Court t hat t his order be made a mat­
ter of record by the County Clerk and 
t hat he shall deliver a certif i ed c opy 
of t his order to the Count y Treasurer.' 

"Since the date of this order . neither 
of t h ose Banks has furnished any securlty 
other than t heir m~bership in the 
Feder a l Deposit Insurance Corporation, 
guaranteeing the re- payment of the 
Cmmty deposit . It would seem trom 
&ever al Court decisions here 1n Mis­
souri that t hese Banks are accepti ng 
County deposita illegally and that 
such money that i s deposi t ed by t he 
County Tr easurer woul d constitute 
trust funds and be a preferred claim 
upon the assets of t hese Banks . This 
being so, the County probably is amply 
protected, but the statutes r equiring 
the depositories to pledge s ecurities 
equal to t heir max~ deposit is not 
complied with and the County Court has 
not required the Banks to comply with 
the statutes . 
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"Under t he cir cumstances , should t he 
Treasurer follow the order of t he 
County Court or is it hi s duty to 
brin8 action forcing t he County Court 
to provide l egal depositories in keep­
ing with statutory requirements? Who 
is r esponsible to see to it t hat t he 
s tatutes are c ompl ied wit h? Is it 
satisfactory with your Department t hat 
t he law i s not c ompl i ed with? 

"Mr . Black has been ele c ted for a ter.rr. 
to succeed himself and our abil ity to 
make the bond c overing his new term 
will depend gr eatly upon h i s responsi­
bility, i f any, for t he f ailure of the 
County Court to take secur1 ty !'rom t he 
county depositories . " 

In t he ease or St ate ex rel . The Township v~ 
Powell, 67 Mo. 395, the court quoted with approval th~ 
following sta toment of l aw as declared in the e fl s e of 
United States v . Prescott, 3 ~ow . 578 : 

"Public pol icy r equi res t hat ever y 
depositary of the public money 
should be hel d t o a strict accOlmta­
bility; not onl y that he should 
exorcise t he hi ghest degr ee of vigil­
anc e , but th~ t ' he should keep safel y ' 
the moneys wh ich c ome to hi s hands . 
Any r elaxation of this c ondition nould 
open a door t o f r auds , which mi bht be 
pr acti ced with impunity . " 

I n tracing t he author ities, we fin~ t h at i n 
tho ease of Universi t y City v . Schall, 205 s . • 631 , 
1 . e . 633, the aforesaid cited ease wa s approved by the 
court and also 1n the e ase of City of Fayet~e v . Silv~y, 
et al ., 290 s . \, . ·1019 . 

In t he e ase of Glaze et al . ex r el . Board of 
Supervisors of harrison County Drainage Di strict v . 
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Shumar d et al ., 54 s . w. (2d ) 726, 1. c. 728, 227 Mo. 
App . 434, the court had this to say: 

"Since it is well settled that a pub­
lie officer is an insurer of public 
funds whi ch he has lawfully recei ved, 
unless the l egislat ure has provided 
other wise, {t ~" * the depositing of 
such funds by the county treasurer 
and ex of fidb collector, to his ac• 
count as c ounty treasurer in the 
Bethany Savings Bank, ~!! £!.!. 
peril." 

Bragg City Special Road District v . Johnson , 223 Mo . $90, 
20 s . W. (2d) 22; Butl er County v • .boo. tmen 's Bank, 14$ 
Mo . 13 , 44 s . w. 1047 . 

Therefore , from t he r eadi ng of the afore said 
eases it has been the uniform rule that public office~s 
charged with public funds aro charged wit h t he aafeke~p­
i ng and are t he i nsurers of said funds against all ha~ards 
unless they are relieved of this responsibility by so~e 
sta tute . 

Now turning to Section 12198, Article I X, ot 
Chapter 85, R. s . Mi s s ouri 1929, which has to do with 
county depositar ies, we find that said section reads as 
follows : 

"The county treasurer shall not be 
responsibl e for any loss of the 
county funds through the negligence 
or failure of any depositary, but 
nothing in t his article shall r elease 
said treasurer from any loss result­
ing from any official ~seonduct on 
his part , or from responsibility for 
the funds of tho county, until a 
depositary shall be selected and the 
funds deposited t herein, or for any 
m1aappropr1ation of such funds in 
any manner by him. " 

The aforesaid section, without~eation, would 
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r elieve t he c ount y treasurer from liabili t y provi d ed he 
pl aced t he fund·s in a l egally selected depositary . Hpw­
ever . tram reading your l etter. t he ques tion arises 
whet her or not the county court of Jasper Count y ~s 
l egally selected a depositary 1n accordanc e wi t h Article 
I X. Chapter 85• supra . 

We find trom readi g your letter t hat neith~r 
t he Ba;k of Carthage northe Central Nat i onal. Bank has 
furnished any securi ties and we have fUrther learned t hat 
t he banks 1n each monthly statement made to t he county 
c ourt r eport t hat the moneys are hel d "Speci al deposit 
of publ i c and fUnds belongi ng to Jasper County. Mi s so1.1tri . 
to be he l d by t his bank and to be disbursed only on e~ecks 
issued and signed by t he County Treasurer or his auth~rized 
agents." This communication was made known to t his office 
through a lett er dated Decembe~ 11, 1940, by Fred B. Black, 
County Tr easurer. 

In the e ase of Liqui dation of Peoples &uut ~f 
Butler v . Moberly, 127 s. w. (2d), page 669, 1 . c. 67l. 
the court had t his to say : 

"Uount Pl easant Township did not 
designate a depositary f or its 
fUnds . but deposited t hem in the 
t hree banks named which were act­
~g as county depositari es. Ap-
P c llant contends tha t none of 
these banks was l awfUlly designated 
as a county depositary and the town­
ship is ther ef ore entitled to a 
preference, on the t heory that the 
depos its were illegal and that the 
banks are trustees ex maleficio . 

"The selection of county depositaries 
is governed by Article 9, Chapter 85, 
R. s . Mo. 1929, sections 12184-12198 , 
i nclusive; Mo . St. Ann. sections 12184-
12198, PP• 6455-6465 . In brier, they 
providet t he county court shall select 
a depositary a t the May t erm every two 
years; it shall d i vide the c ounty fUnds 
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into not less than two nor more than 
ten aqua l parts ; cause notice to be 
published ; receive sealed proposals 
as to rate of interest the banks of­
fer to pay on the funds for the en­
suing two years , the bide to be ac­
companied by certified checks , eto.J 
the bids shall be publicly opened 
and recorded on the f i r st day of the 
1:ay term and a depositary or deposi­
t ari es be aelected on condition that 
the specified bond be executed and 
approvedJ section 12188 Mo. St . Ann. 
Section 12189, P• 6461• provides t hat 
i f a township board fails to select 
a depositary ita funds shall be 
deposited in the county depositary. 
Ot her provisions of the statut e are 
not mater ial to the present discus­
sion. 

n·:.e have hel d the requ i rem.cnts of 
t hese statutes mandatory and that a 
fail ure of compliance prevents title 
t o the public funds passing to the 
bank and t he rel ation of creditor and 
debtor arising . Harrison Township v . 
Peopl e ' s St a t e Bank, 329 Mo . 968, 46 
s . w. 2d 165; In re Cameron Trust Co., 
330 t-:o . 1070, 51 s . W. 2d 1025; tlarion 
County v . First Sav . Bank, 336 Ho. 675, 
80 s . \7. 2d 861; Whi te v . Greenlee, 330 
Mo. 135, 49 s . w. 2d 132; Denny v . Jef­
ferson County, 272 Mo . 436, 1 99 s . w. 
250; Huntsville Trust Co . v . Noel, 321 
ilo . 749 , 12 s . \1 . 2d 751 . Ue have also 
hel d that a literal c ompl iance wit h all 
the stat u tory provisions is not requi red, 
it no public or private right is pre ju­
dicially affected. Boone County v . 
Cantley, 330 Uo . 911, 51 s. w. 2d 56; 
Wright County v . ~·armers '· & J.terchants ' 
Bank, Yo. Sup ., 30 s . w. 2d 32J Henry 
County v. Sa1mon, 201 Mo . 136, 100 s . w. 
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20; Town of Cant on v . Lewis County 
Bank, 338 Mo . 817 , 92 S . VI . 2d 595 ; 
lUtchell v . Bank of Ava, ~33 Mo . 960, 
65 S . w. 2d 99 ; School Dist . of St . 
Joseph v . Security Bank, 325 Mo . 1 , 
26 s. w. (2d) 785. " 

I n the ease of Rarr·ison Township , Ver non Copnty, 
et a l . v . Peopl e 's St ate Bank of Bronaugh e t al ., 46 B. w. 
(2d ), page 165 , 1. e . 166, the c ourt had·this to say: 

"Under article 9 , c. 85 , R. s . 1929, 
i t was the duty of the townsh i p 
board of Harrison t ownship to sel ect 
a depository for the £unds belongi ng 
t o said township and s ecure from t he 
depository a bond faithfUlly to ac­
count f or and pay t he s ums deposited . 
Heitz, i n char ge of the fund, had no 
right to make the deposit in his name 
aa trustee, the bank not having b een 
selected as depository, and when he 
d i d t~~e ehnree of sai d fund h e was 
char ged with a trust to account for 
•i t . . 

"\Yhen t he Peopl e ' s St te Bank reeeiv~d 
that fUnd from Heitz and pl aced it to his 
credit, i t was impressed with the same 
trust in the hands of the bank . The 
relati on of debtor and creditor di d 
not obtain between the bank and the 
depositor. Tho bank took t he money, 
according to t he stipula tion, know-
i ng t he :funds to be public moneys be• 
l onging to t he plaintiffs . The funds, 
being commingl ed with other a s s ets of 
t he bank, had eugmented t h ose a ssets 
i n that amount. Huntsvi l l e Trust Co . 
v . Noel , 321 Mo. 749, 12 s. n. (2d) 
751, l oe. eit . 754J St ate ex rel . Gen­
try v . Page Bank, 322 Mo . 29~ loe . cit. 
36, 14 s . w. (2d) 597; Cl earmont School 
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District v . Jackson Bank (Uo. App .) 
37 s . w. (2d) 1006. 

"Since this trust f'und added tha t 
~ount to the assets of the bank, 
t h e gener al creditors are in the 
same position with t he preference 
a llowed as if the deposit bad not 
been made. There i s nothine to 
show th· t any one deposited or other­
wise gave credit to t he bank on t he 
strengt h of that particul ar a s set." 

Therefore- from reading t he cases , supra , in 
reference to the s election of county depositari es , we 
question whether t here has been a substantial compliapce 
with Article I X, Chapt er 85, R. s. Uis souri 1929, and 
beli eve t he county funds are h el d by aforesaid banks ~s 
trustees ex maleficio, and i f t he banks wer e to go in~o 
liqui dation t he county, no doubt, would have t o resort 
to a ppropria t e l egal measures to obta i n whatever money 
was in the banks at the particular time, and under t he 
decisions, supra , woul d be entitled to a preferred 
claim against t he bank a s sets, and 1t is our opinion t hat 
the c ounty treasurer, ho ~~ver, woul d not be absolved tram 
l i ability. 

The ~ituation pres ented in your letter is i$deed 
a r egret tabl e one and is confronting the county officials 
of many of t h e c ount i es throughout the State of Hi ss olll.ri., 
Such situat ion havi ng been brought abou t by the depre•­
sion and d i fferent demands and conditions under which 
all banks arc now operating, and t he sections of the 
sta tute Uh i ch have been passed by t h e past Legislature can­
not now be carri ed out and this situation should be al­
leviated immediately by the r.egislatur e and suitable l aws 
should be immediately enacted wh i ch woul d s et forth a 
plan for t he handl ing of c ounty moneys to meet the ttme 
in which we are now living . 

CONCLUSI ON 

In conclusion we are of t he opi nion t ha t the 
c ount y treasurer is t he insurer of t he county ~ds fqr 
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t he reason th~ t ther e i s not a substantial c ompliance 
by the Bank of Cart hage and the Cent rnl Nationa l Bank 
of CarthnGe • 

APPROVED : 

COVELL R. HEWITT 
(Acting) Attorney General 

BRC : DA 

Respectfully submitted 

B. RICHARDS CREECH 
As sistant Attorney General 

W. 0 . JACKSOU 
Assist ant Att orney General 


