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!ttissouri 

Dear Mr. Sm1 tht 

1bis Department is in receipt of your lett r 
of 14areh 25th, wherein you ~ke the t'ollowing 1nqu.1 : 

• Acting 1n m:r eapac.ity as State 
Auditor, I w1ah to submit to you. 
for your opinion• a question which 
bas ariaen concerning the powers 
and duties of thia office 1n con-
nection with the levying of taxea 
required to pay principal and 
interest or school bonds duly issued 
by a school district 1n the State. 
payment of said principal and 
interest being now in default. 

RThe facts as I understand them are 
as .fol.lows: 

•A sChool district 1n St. Louis 
County bad outstanding five bond 
issue s, a ggregatil).g 7 .ooo princi­
pal amount.. A part or the d1 atr1ct 
bad almo:tt entirely a wbi te popula­
tion. and another part or the dis­
trict bad a colored population. By 
action duly taken the school 
district wa s divided and two new 
sChool districts were created out 
of' the terri tory or the original 
district. One of said new dia­
tricts, embracing the white popu­
lation, can be designated as the 
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B School District~ and the other 
new district, embracing the colored 
population, can be de signated a s 
t he K School District. Both d1a­
tr1cts are city or town school 
districts. each district having 
s1x directors. 

"At the time of the division of . 
the original school district and 
the formation ot the two districts, 
it was a greed that slxty per cent 
of' t he bonded indebtedness of the 
district should be assUJied b7 tbe 
new B Sch ool D1 strict and tba t 
forty per cent of such out standing 
indebtedness 8h·ould be assumed b7 
t he new K School District. 

"The B. School Dist rict has r.etused 
to pay its sixty per c-ent of the 
outetand ing bonded indebtedness 
now due, cont ending that ~e K 
School D1awict bas coll-ected aad 
appropr1a t ed certain fUnds ( approx-
1ately $8.,000 to 10,000). wh1.ch 
should be paid into the sinking 
fund o f' the B. School D1atr1ct.-
The K School Dist rict retuses to 
make such paJD18nt but express es 1ta 
will ingness to abide by 1ts a gree­
ment to assume and pa7 f orty pel' 
.cent ot the bonded indebtedness of 
the origi~l school d.1atr1ct.,r As 
said above, a portion o~ the princi­
pal of' said 1ndebtedne·ss i s now past 
due and a substanti a l amount of 
interest has also a ccrued on the 
bond s or the original cU.atrict.-. 

• certain b ondholders owning bonds 
of the original school d istrict. 
have requested this ott1ce t o act 
pursuant to the provisions of Sec­
tion 2917, R •. s .. lto .. 1929, and to 
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certify to the two School D1str1cta 
which include the territory tormerl7 
embraced in the original school 
distr ict, the amount required to p&J' 
a ll sums 1n arrears, both principal 
and interest. and in the event that 
taxes are not duly levied and col­
lected to pay such amount, that this 
off ice l ev,- a special tax on all 
of the property s1 tua ted 1n the 
original school district fa~' the 
purpose of pa,-ing the principal and 
1ntereat 1n arrears. 

•The f oregoing precedure was sua­
ta1ned b;r the ~upreme Court 1n the 
case of' State ex rel. Henry v. State 
Auditor and Forrest Smith as suoh 
State Auditor, 342 Mo. 797,, 118 s . W. 
( 2d) 19 . ... The statute under cona1d­
erat1on 1n said ca se was section 
8182, R. s. o. 1929, applicable to 
certain special road di stricts . 

• Section 2917, R. s. lto. ' 1929, con­
tains provisions v ery similar to 
those contained 1n Section 8182, 
considered by the Supreme Court 1n 
the f oregoing case, and I des1r' . 
to know whether o~ not, 1n your 
opinion, I bave. the power and dut7 
to proceed with the l evy or taxes 
as aforesaid&•' 

Discussing tor the moment the q~estion of 
B School District. which J'OU bave designated as the 
trict whose students are white, and the K School Dis 
whose students are colored, and the agreement between 
the two sChool districts, we th~k tbat question invo ved 
is purel y collateral and has no baaring on •ulY p.ltj,JJa e 
dut7 which you have to or have not to perf'ora. 

e a ssume that the original bond ~saue enc 
the entire district before it waa divided. The two 
tricts were probably UDder the proviaiona of' Section 
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R. s . Mo. 1929. Section 9278. R. s . o. 1929• provi es 
for t he distribution of' the properq. and Section 927 • 
R. s . o. 1929. provides for t he valuation of the pr pert7 
to be divided when t he districts cannot agree upon a 
settlement. Regardless of the divis ion of the 1pde ted­
ness between the two districts . which you state to· b of 
ratio of 40 and 60~ the terms of the bond will dete • 
and in all probability- make either or both districts 
liable for the entire amun,. Howeve"l'", the agreemen 
between the two districts can be enforced aa between 
themsel ve a . 

e have considered the statutes and the d 
which i s contained 1n 7our letter. It will be neces 
to set forth the s t atutes involved in order that we 
determine whether the decision is applicable . 

ection 8182• R. s . Mo . 192g• which refer 
"special road districts" in certain counties. is a s 

·~ board of commissioners of &D7 
d1str1c't so in corpora ted shall h ave 
power to l e 'VJ'. for the construction 
and maintenance of bridges and 
culverts in the district. and work-
ing. repairing and dragging roads 
1n the dJ.strict, general taxes on 
propert)r taxable. 1n the district. 
and shall also ba ve power and 
authority and be its duty to leYJ 
special taxes ror the purpose or 
paying the interest on bonds when 
it ta~ls due and to create a sink-
ing 1\md suff'icient to pay the 
principal of such bODda at ma tur-
it7J and• llbenever such commissioners 
shall. at any time between the rtrat 
day of January and the first day- of 
Karch o~ &D.7 year • file w1 th the 
clerk of' the county court a written 
statement that the7 baYe levied 
su~ tax. and ·stating tbe amount 
of the leYy for each hundred dollars 
assessed valuation. the county clerk• 
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i n making out the tax book s f or 
such year shal l charge all proper­
ty taxable in . such district with 
such tax~ and such tax shall be 
collected as county taxes a r e 
collected. ~fhenever i t shall 
be made to a ppear t o the s tate 
a udi tor that the board of com­
mi ssioner s has r.&iled or neglected 
t o comply with thi s section in 
making pr ovision for tho payment 
of interest ·on and the pri ncipal 
of bonds i ssued i t shall be the 
duty of the s ta te auditor, on 
or befor e the f i r st day of ·ay , 
t o ~erform and di sCharge the 
duties or the board of commis s ion­
ers i n so far a s it i s its duty 
to l evy special taxes for the 
purpose of paying t he interest 
on and the principal of bonds 
i s.Jued. • 

In the deci sion of State ex r e l . Henry v . 
~tate Auditor , 342 o. 797, sai d de ci sion pertatnin to 
a mandamus action against ,you a s St ate Auditor~ the 
cour t held 1n substance that the part of ~ect1on 81 2 
requiring tne State Auditor when . the board ·of comm1 -
s ioner s of a road di s trict bas not co!llplied with tb 
pr ovisions of the statute f or levying taxes to pay 
inter est on b onds i ssued, to pertorm suCh duties~ 1 
directory~ and that six months delay would not prev 
t he power to levy the tax. The element of time wa 
your main de fense and the court overrule d your cont ntion 
and a warded the peremptory writ compelling you to ke 
the l evy. 

Section 2917, R. s • .wo . 1929 , is 

" 'J.be state auditor shall, annually, 
on or about t he f irs t day of July• 
cer tify to t he several county courts, 
ci ty councils, boards of aldermen, 
boards ot tru stees , s chool boards, 
boards of supervi sors or boards of 
co-~issioners , the amount required 

s: 
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during the next f i scal year to 
pay maturing interes t coupons, 
together \,1 t h ordinary costs t o 
tho state of collect ion and dis­
bursement of' the same , v.bich amunt 
shall thereupon be l evied as a 
special tax upon all property 1n 
such county t c1 ty, village • town­
Ship, sahool district, special or 
common road district, drainage 
district or l evee district, and 
Shall be collected with the state 
revenue and paid over to the t reas­
ur&~ of the county, oit y, village, 
township, school district, drain­
age distr ict or l eve& distr i c t , 
special or common road district, 
having issued such outstandillg 
registered bondd, Which Shall be 
deposi ted by such treasurer to the 
credit of his respective county, 
city, village, township, school 
district, drai nage district, 
special or co~non road district, 
or levee district, 1n t he bank 
or banks at l'f'hioh the same ar e made 
payable; provided, that thi s 
special tax may be paid 1.n coupons, 
registered under this article , 
overdue or maturing during the 
current fiscal year . " 

V!e have compared the two sections 
very llttle similarity.. Under 3ection 8182 the e.xp ·eas 
provis ion is that, " ~lhenever it shall be made to ap 
to t he state a uditor that t he board of commissioner 
fail ed or neglected to comply with this section 1n 
making provision f'or the payment o£ interest on and 
principal of bonds i s sued it shall be the duty of t 
state auditor, on or bef ore the first day ot May, t 
per .form and d1 scbarge the dut ies of the board or co 
sioners 1n so far as it i s it s duty to levy specia l 
f ar the purpose of pa.y1.ng the interest on and the p 
of bonds issued. " Thus , as was held in the case 
State ex rel . Henry v. Smith1 State Audi tor~ supr a , 

\ 
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is pl aced upon you a mandatory du ty i f t he board o 
comm! s.sioners of a di strict does not perform 1ts d 
within the required time~ Section 291.7 i mposes no 
mandatory duty upon you 1n so far a s imposing a l e for 
the collection of principal and sinking f und on bo 
It does requ1'1'e you on or about the £1r st da_y o f J 
to certify to the school boards in ques tion "the am 
requ1red during the next fiscal year to pay ma tur 
interest coupons , together with or dinary costs to 
state of collection and disbursement of the same." We 
interpre t the next portion of the sect ion. namel:r, 
"which amount shall thereupon be levied as a spec! 
tax upon all property in such eount:r. city~ villag 
townShip~ sChool disbriet * * • and shall oe colla 
with the state r evenue and paid over to the trea 
of the county! e1ty, vi llage, townShip . sChool dis 
~ * * having ssued such outs~ding registered bo ds, 
which sbal~ be deposited by suCh treasurer to the redit 
of his respective county , city, village, township, school 
district * * .•"' to be a duty imposed upon the sch ol 
board. 

As we interpre t the statute, and we thin it 
i s pl a in and unambi guous, you must carry · out your uty 
as contained i n the first provisions of the statu , but 
the burden of l evying t he special tax upon the pro rty 
and t he collection of the tax falls upon the s choo 
districts. and if you have certified the amount re u1red 
during the next f iscal year t o pay the interest co pons 
then 70u have d.ia-cbarged your fUll duty UDder _the t~tute 
and any contemplated mandamus action ..spould b~ br t 
against the s Chool districts and not you as State uditor. 
We accordingly so hold. 

APPROVED: 

coVELt R. illi'VIfH 
(Acting) At t orney-General 

CY.VN : EG 

RespectfUlly submitted, 

OLLIVER W. NOLEN 
Assistant At t9rney-Gene al 


