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Honorable Forrest Smith
State Auditor
Jefferson City, lissouri

Dear lMr,., Smith:

This Department 1s in receipt of your letter

of March 25th, wherein you make the following ing

"Acting in my capaclty as State
Auditor, I wish to submit to youm,
for your opinion, a question which
has arisen concerning the powers
and duties of this office in con-
nection with the levying of taxes
required to pay principal and
interest of school bonds duly issued
by & school district in the S3tate,
t of said principal and
terest being now in default.

"The facts as I understand them are
as follows:

"A school district in St. Louls
County had ougstanding five bond
issues, aggregating $67,000 princi-
pal amount, A part of the dlstrict
had almost entirely a white popula~
tion, and another part of the dis-
trict had a colored population. By
action duly taken the school
district was divided and two new
school distriects were created out
of the territory of the wi.ﬁnll
districts, One of said new dis-
tricts, embracing the white popu-
lation, can be designated as the
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B Sehool DUistrict, and the other
new district, embracing the colored
population, can be designated as
the K School Distriet, DBoth dis-
tricts are city or town school
districts, each distriet having

six directors.

"At the time of the division of
the original school distriet and
the formation of the two districts,
it was agreed that sixty per cent
of the bonded indebtedness of the
district should be assumed by the
new B School Distriet and that
forty per cent of such outstanding
indebtedness should be assumed by
the new K School District.

"The B, School District has refused
to pay 1ts sixty per cent of the
outstanding bonded indebtedness

now due, contending that the K
School District has collected and
appropriated certain funds (approxe
imately $8,000 to $10,000) which
should be pald into the sinking
fund of the B. School Districte

The K School Uistrict refuses to
make such payment but expresses its
willingness to abide by its agree-
ment to assume and pay forty per
cent of the bonded indebtedness of
the original school district. is
said above, a portion of the prineci=-
pal of said indebtedness 1s now past
due and a substantlial amount of
interest has s&lso accrued on the
bonds of the original districte

"Certain bondholders owning bonds
of the original school district
have requested this office to act
pursuant to the provisions of Sec~
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certify to the two School Districts
which include the territory formerly
embraced in the original school
district, the amount required to pay
all sums in arrears, both principal
and interest, and in the event that
taxes are not duly levied and col-
lected to pay such amount, that this
office levy a speclal tax on all

of the property situated in the
original school district for the
purpose of paying the prinecipal and
interest in arrears,

"The foregoing precedure was sus-
tained by the Supreme Court in the
case of State ex rel. Henry v. State
Auditor and Forrest Smith as such
State aAuditor, 542 No. 797. 118 S, W,
(24) 19+ The statute under conside-
eration in said case was 3Section
8182, R. S. Mo« 1929, applicable to
certaln special road districts,

"Section 2917, R. S. ko, 1929, con=-
tains provisions very similar to
those contained in Section 8182,
considered by the Supreme Court in
the foregoing case, and I desire

to know whether or not, in your
opinion, I have the power and duty
to proceed with the levy of taxes
as aforesald:™

Discussing for the moment the guestion of
B School District, which you have designated as the

8=

trict whose students are white, and the K School District

whose students are colored, and the agreement between

the two school districts, we think that question involved

is purely collateral and has no bearing on any ultima
duty which you have to or have not to perform.

We assume that the original bond issuwe en

red

the entire distriect before it was divided., The two dis~

tricts were probably under the provil_:lons of Section

276,
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R, 3. Mo, 1929, Section 9278, R, S. lo. 1929, provides
for the distribution of the property and Section 927,
R. 3. Mo. 1929, provides for the valuation of the pr
to be divided when the districts cannot agree upon a
settlement. Regardless of the divlsion of the indepted-
ness between the two districts, which you state to
ratio of 40 and 60, the terms of the bond will dete
and in all probabllity make either or both districts
liable for the entire amount. However, the agreemen
between the two districts can be enforced as betwee
themselves.

We have considered the statutes and the deicision
which is contained in your letter., It will be nece
to set forth the statutes involved in order that we may
determine whether the decision is applicable.

Section 8182, R. S. Mo, 1929, which refers to
"special road districts" in certain counties, is as follows:

"Ihe board of commissioners of any
district so incorporated shall have
power to levy, for the construction
and maintenance of bridges and
culverts in the district, and work-
ing, repairing and dragging roads
in the distriect, general taxes on
property taxzahble in the districst,
and shall also have power and
authority and be its duty to levy
special taxes for the purpose of
paying the interest on bonds when
it fells due and to create a sink-
fund sufficient to the
principal of such bonds at matur-
ity; and, whenever such commissioners
shall, at any time between the first
day of January and the first day of
March of any year, file with the
clerk of the county court a written
statement that have levied
sueh tax, and sta the amount
of the levy for each hundred dollars
assessed valuation, the county clerk,
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in making out the tax books for
such year shall charge all proper=
ty taxable in such district with
such tax, and such tax shall be
collected as county taxes are
collected, Whenever 1t shall
be made to appear to the state
auditor that the board of com-
missioners has falled or neglected
to comply with this section in
making provision for the payment
of interest on and the prinecipal
of bonds issued it shall be the
duty of the state auditor, on

. or before the first day of lay,
to perform and discharge the
duties of the board of commission=
ers in so far as 1t is 1ts duty
to levy special taxes for the
purpose of paying the lnterest
on and the principal of bonds
1ssued,”

In the decision of State ex rel., Henry v,
State Auditor, 342 Mo, 797, sald declision perta
a mandamus action against you as State Auditor, the
court held in substance that the part of SJection 81
requiring the State Auditor when . the board of comml
sioners of a road district has not complied with
provisions of the statute for levying taxes to pay
interest on bonds issued, to perform such dutlies, 1
directory, and that six months delay would not prev
the power to levy the tax. The element of time wa
your main defense and the court overruled your contention
and awarded the peremptory writ compelling you to mgke
the levye.

Section 2917, R, 5. lo. 1929, is as folloTs:

"ihe state auditor shall, annually,
on or about the first day of July,
certify to the several county courts,
city councils, boards of aldermen,
boards of trustees, school boards,
boards of supervisors or boards of
cormissioners, the amount required
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during the next fiscal year to

pay maturing intsrest coupons,
together with ordinary costs to
the state of collection and dis-
bursement of the same, which amount
shall thereupon be levied as a
speeclal tax upon all property in
such county, clty, village, town-
ship, school district, special or
common road district, dralnage
district or levee distriet, and
shall be collccted with the state
revenue and pald over to the treas-
urerr of the county, city, village,
townshlip, school district, drain-
age district or levee district
special or common road d!.nt-rio%,
having issued such outstanding
registered bonds, which shall be
deposited by such treasurer to the
credit of his respective county,
city, village, township, school
distriet, drainage district,
special or common road district,

or levee district, in the bank

or banks at which the same are made
payable; provided, that this
speclal tax may be paid in coupons,
reglstered under this article, _
overdue or maturing durlng the
current fiseal year,"

Ve have compared the two sections and det
very little similarity. Under Jection 8182 the expy
provision 1s that, "Whenever it shall be mede to ap
to the state auditor that the board of commissioner
falled or neglected to comply with this section in
making provision for the payment of erest on and
principal of bonds issued 1t shall be e duty of ¢
state auditor, on or before the first day of May,
perform and discharge the dutles of the board of ¢
sioners in so far as it is i1ts duty to levy specilal
for the purpose of paying the interest on and the
of bonds issued.” Thus, as was held in the case
State ex rel, Henry v, Smith, State Auditor, supra, there
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is placed upon you a mandatory duty 1f the board of
commissioners of a distrliet does not perform its dy
within the required time. Section 2917 imposes no
mandatory duty upon you in so far as imposing a leyy
the collection of principel and sinking fund on bonds.
It does require you on or about the first .{h:r July
to certify to the school boards in question

required during the next fiscal year to pay maturiy
interest coupons, together with ordinary costs to
state of collection and disbursement of the same.”
interpret the next portion of the section, namely,
"which amount shall thereupon be levied as a ageci 1

all property in such coun eity
tmm, school di:{r.tet * * & anttiy;hall ‘50 colle tea

with the state r:venue and pald over to the treas
of the county, city, village, township, school dist:
# % % having iusued such outstanding reglstered bonds
which shall be deposited by such treasurer to the ro&it
of hils respective county, city, village, township, | schoo

diart;!.et # # #" to be a duty imposed upon the sehs
board,

As we interpret the statute, and we thinl
is plain and unambiguous, you must carry out your
as contained in the first provisions of the statute
the burden of levy the special tax upon the property
and the collection of the tax falls upon the schoo

during the next fiscal ’zanr to pu{ the interest cc
then you have discharged your full duty under the tatuh
and any contemplated mandamus action should be broyght

against the school districts and not you as state Auditor.
Vie accordingly so hold.

Respectfully submitted,

OLLIVER W, NOLEN
Asslstant Attorney-Genenal
AFPPROVED:

COVELL K. HEWITT
(Acting) Attorney-General

OWN: EG



