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· CRIMINAL LAW: Inf ormation :under Section 4014 R. 
s. Missouri , 1929 , should contain 
the term "malice aforethought" 
and i f not a part of the information 
upon acquittal the county should 
pay the costs. 

March d , 1940 · 

Ho.1e Forrest Smith 
St ate Auditor 
Jeff er son City, ~~issouri 

Attent ion : !~r . .riooert ll: . ~Iu t ter . 

t ear Sir: 

In answer to s our r eque st , we are herein re,der 
ing an opinion on the following le tter TJr1tte n t o yo 
by l\~elvin l'..ngl ehal't , Prosecut ing Attorpey, Mad ison 
County , Missouri: 

"Your letter d .... ted December 28 , 1939 
i n r e 0 a rd to pa~nent of cost bill 
in the above s tyled act ion , ha s been 
r e ferred to me by the Circuit Cl erk 
of t h is County. 

" I note in t he second paragraph of 
your letter you state , ' the inform­
ation filed by t he Prosecu ting Attor­
ney does not contain t he wor ds "of 
mal i ce aforethouzht~ and therefore 
does not meet t he r equirements of 
Se ct ion 4014 RSYO 1929 . It is e s ­
sential t hat t he crime be char5ad 
as having been done "with mal ice 
aforethought" in or der -co be 
br ought under cle c tion ·4014 RSJiO 
1929 . ( Stat~ vs • . )aird , 271 Mo. 9 ; 
195 sw 1010). 1 
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" I would like to call ~ our at t e ntion 
to t he case of Sta t,e vs . C olett~.an 
284 S 799 , i n wh ich t he ..:.Upreme 
Court of t h is State held t hat 1t 
was not necessary to use t he words 
•of malice aforethought' or ' with 
malice aforethou~ht' to charge fe loni ­
ous aaaault under Section 4014 Supra . 
The court r eferred to a l ong l ine 
of cases of t h is State i nterpreting 
t he section unde r which thia infor~ 
ation was filed, to- wit. 4014, and 
held t he information to meet t he 
requ irements of the statute. You 
will note t hat t his case is much 
later than t he ease of State vs . 
baird which you quote as the source 
of y )u r authority. 

•I think that if you will further 
check the ca se of State vs . Coleman 
supra , you will find that it has 
never been overruled in Missouri, 
and is still law. Therefore , if 
t he i n f ormation in St ate vs . Coleman 
is law in Missouri, i t is not neces­
sary to use the words 'of malice 
aforethought ' or 'with malice a f or e­
thought' to charge f elonious assault 
under Section 4014 supra . The onl y 
possible punishment under Secti on 
4014 is by punishment i n t he Stat e 
penitentiary and therefore under 
Section ~28 RSl.!o 1929, t hia cost 
bill is chargeable to the Sta t e and 
not to M~•d'-aon County . I am return­
ing this cost bill to you and if you 
have any further discussion in regard 
to t his matter, please feel tree to 
write me at your convenience . • 

Section 4014 R. s. Missouri, 1929 , reads aa foll we: 
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"Ever y person who shall, on pur­
pose and of malice aforethou ght, 
shoot a t or stab anot her, or 
asaault or beat anot her wi th a 
dead~y weapon, or by any ot he r 
means or f orce likel y t o pr oduce 
death or grea t bodily harm, with 
i ntent t o kill, maim, ravi sh or 
rob such person, or in the at­
t empt to commit any burglar y or 
other f elony, or i n r e s i sting t he 
execution of lebal process, shall 
be punished by imprisonment in t he 
penitentiary not leas t han two 
years . " 

I t will b e noticed in t he aoove section tnat tn e te r m 
"on pur pose a nd or malice a fore t hought " i s i ncluded . 
I t will also be noticed t hat t he mi nimum punishment 1 
solely two years i n the state peni tentiary . 

Section 4015 R. s. Missouri, 1929 , rea~ s as f oll 

~very person who shall be convicted 
of an assault wi th intent to kill, or 
to do great bodily harm, or to commit 
any robbery~ rape , burgl ary, mansl•ugh• 
ter or other fe lony, t he puniahment for 
whi ch aesa~t 1e not here inl".;efo re pre­
scribed, shall be punished by imprison­
ment in t he penitentia rJ not exceeding 
five years, or in t he county jail not 
leaa than six months, or by a f ine not 
leas t han one hundred dollars and 
imprisonment in the county jail not 
leaa than three month~, or by a f i ne 
of not leas t han one hundred dollars." 

The distinction be t ween Se ction 4014, supra, and Sect on 
4015, supra, ia the fact that Section 4015 does not r -



~on • • orrest s~ith ( 4) March 8 , 1940 

elude the \'lords "on purpose and of malice a fore t hou.; t " 
a nd t he punishment 1n ~action 4015 can oe a s l ow a s fine 
of one hundred dollars. Under Sect ion 4014, supra . e­
eording to our previous opinions rendered to you , the 
sta te would be liable for the coat s . Al so, under Se t i on 
4015, supra , accordi ng to our previous opinions rend e d 
to you , in case of an acquittal of the defenda nt , tb 
county would be liable for t he cos t s . 

Sect i on 4014, supra. ha s been t ermed the "blood 
sect ion" and since t he instructi ons in a trial of t h 
ease unde r Se ction 4014, supra, cannot and should no 
contain t erms not included in .the informat i on, t he i -
format i on shoul d conta in t he term "with malice afore 
t hought ." 

In t he ease of State v . J ohnson, ~3 SW (2d) 912, 
pars . 1,2, the court sa idt 

"The only definite error ass1 0 ned 
was the giving of i :1struction .~o . 3, 
drawn under sect l on 32o2, ·" • .... . ' 
1919 , which makes it a fe l ony, pun ish­
able by not l e s s t~n two years in 
the penitentiary. to s hoot at or s tab 
one with mal ice aforet houeht with a 
deadl y wea pon or other means likel y 
to produce death or great bodil y 
harm with intent to kill, etc . I t 
is called t he ' bloody section.• Tt 
is urged by the defendant that t he 
evidence did not warrant an in­
struction under t hat sect ion, a nd 
t hat t he court shoul d have g iven an 
instruction under s ect ion 3263• 
which does not contain t he langua~e 
' with mal ice aforethou6 ht ' nor ' with 
a deadl y weapon•' and permit a j a i l 
sentence or a fine • . The instr uction 
as g iven t old t he j ury , i f t hey 
fou nd t he de fendant guilty of intent 
to kill on purpose wi t h mal ice afore­
thought, they s houl d assess his punish­
ment at not l e ss t han two years' im­
prisonment . " 
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In the letter from Melvin ~nglehart, Prosecut i ng 
Attorney, ~adison ~ounty. to you, he calls attention o 
t he case of State v. Coleman , 284 SW 7 99 , i n t hat cas 
the information did not contai n t he words "of malice 
aforethought" but did contain t he words "on purpose . " 
The c ourt in the case did not spec ifically state t hat 
the informat ion in the case met t he r equirements of 
the statute under Sect ion 32o2 R. s. Missouri , 19 19 , 
which is now Section 4014 R. s . Missouri , 1 9 29 , but 
mentioned also Section 3263 R. ~ . ' :tissouri , 191 9 , 
which is now Sect ion 4015 R. s . ~1ssour1 , 1929 . The 
verdict in the case was the assessment of a puni shme of 
two years in the penitentiary, which verdict would c 
form to t he penalty either under Section 4014, supr a , or 
4015, supra . That ease came to the ~preme Court on 
the r ecord proper only and did not cont a in bill of 
exceptions to show t he f orm of the instructions. 

In the case of Sta te v. Meinhardt, 8 2 SW (2d} 89 , 
l.c. 893 , the court said: 

"Appellant was char ged, by the 
informat i on, that he made an assault 
'on purpose a nd of his malice a fore­
t hought to kill and murder.• The 
crime , as char ged , is governed by 
.... :.::t ion 4014, R. s . :J.o . 1929 (Mo. 
St . Ann. sec. 4014, P• 2817). This 
section prescribes a minimum punish­
ment of two years' imprisonment in 
the pen itentiary. The succeedi ng 
section, that is, section 4015 , M. 
s • . ~o . 1929 (r!o . ~t . Ann. sec. 4015 , 
P • 2821), provides that an assault 
with intent to kill or do great 
bodily harm, etc., shall be punished 
by ~prisonment in t he peni tentiary 
and t he punishment may be a s low as 
a fine of $100. The two secti ons 
are very similar , except t hat under 
sect i on 4014 'malice aforethought' 
is an essential e l ement . The argu­
ment, the refore, that under the stat-

' 
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ute t here are no such cri mes as 
· an assault without •li ce afore­

t hought, ie w1 t hout mer1 t . State 
v. Grant , 144 o. 56, 45 s. • 
l l02J State v. Johnson, 318 Uo. 
596, 300 s. ;. 702 , l oc . cit . 704 
(5-7) . " 

"* * * * * * * • The g1et of the crimes defined in 
aectiona 4014 and 4015 1a assault . 
Cfhe one with malice aforethougllt , 
the other without such mal ice. 
Assaults , under seQt ion 4015, 
whether made with intent to kill 
or made to do great bodily harm 
stand on the same footing. The 
puniahment prescribed is tor t he 
assault. The 1n~ent with wh iCh 
the assaul t ia eo~tted ia 1m­
material so 1 ·n~ as it is made with 
intent to do one or mor e of t he acts 
mentioned in t he secti~n. Appellant , 
by the verdic t of t he jury , wa ~ f ound 
guilt7 of an assault upon n. P . ··hite . 
This conviction can be successfully 
pleaded 1n bar in any prosecution for 
the same act. Under the char ge of an 
aaeault to kill with malice afore­
thought , appellant cou l d be properly 
convicted of an assault with intent 
to kill or do eat bodily harm with­
out malice , whi ch 1s a les ser crime 
of t he smne nature . State v. Hubbs , 
294 Mo. 224, 2'2 s. w. 676 , loc . cit . 
678 (10 ); State v . Johnson, supra. 
The trial cour t , by it s instructions, 
submitted t he case to the Jury, autho­
rizing them to convic t a ppellant under 
either section 4014 or 4016, supra . 
The verdict 1n t his case 1s 1n com­
pliance with section 3701, h . s. ~o. 
1929 (No . st . Ann. sec. 3701, P• 3257) , 
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which r equires t hat 1n caeea where 
a jury finds a defendant guilty or 
a les ser offense than charged 1n the 
information or indictment the verdict 
shall specif y of what degree of the 
offense they f ind him bu l l ty . Tne 
verdict 1n t h is case clearl;y indicates 
that t he jury f ound appellant ~uilty 
under section 4015, that 1s, an assau l t 
without malice . * ~ * 

It will be noticen i n the holding in t he above case 
that the court spoc1f1cally stated that the two secti ns 
are very s~1lar, except that under Section 4014 "~1 ce 
aforethought8 1a an essential element . 

In the case of State v. Johnson, 300 s. w. 702, . e. · 
704# t he court said: 

~The pleader attempted to char ge an 
offense under sect ion 3262, R. ~ . 
1919. ~ohile rather awkwardly drawn 
am not to b e commended as an example 
of good pleading, we think the inform­
ation sufficiently charged all t he 
elements of t he of f ense under section 
3262. It charged t hat t he assault was 
on purpose and of appellant's malice 
aforethought and by a means likely to 
produce death or great bodily harm, 
' with his hands, fiats and feet , with 
great force and violence. • That t he 
aaaault was made ' wi th intent ~o kill ' 
1s very unartfully charged. I t nad 
previ ously been alle6ed that t he 
assault was made on purpose and with 
malice aforethought. Later it was 
alleged that the assault was ' on 
purpose and of his malice aforethou~h ( t) 
to kill and murder. • An allegati on 
that an assault was made on purpose 
and with malice aforethought to kill 
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suff ici ently alleges t hat t he as­
sault wa s ma de with i ntent t o kill . 
This was at moat a defect i ve alle­
ga t ion, which d i d not t e nd t o pre ju­
di ce t he substantial right of ap­
pellant upon t he merits , a nd t he 
information was good aft er ver dict, 
under t he saving grace of s ect ion 
3908, R. s . 1919 . 

"As t ne inf ormat i on sufficiently char 0 ed 
an assault wi t h i ntent t o kill under 
section 3262, t he t ria l court waa 
aut horized, i f the e vi dence warranted 
it , i n gi ving an i ns tructi on under 
sect i on 3263, whi ch defi ne s t he cri me 
of assault wi t h intent t o kill or do 
great bodily harm. Section 3o92 , ~< • 
s. 1919 . Sect i on 3263 does not i n-
volve t he elements of mal ice a f or e ­
t hought or t he u se of a dead ly 
weapon or by means or force like l y 
to produce death or gr eat bo~ ily 
harm • . 
•Tl1e court di d not i nstruct under 
section 3262, but gave i nstruct i ons 
upon fel oni ous a ssault with intent 
t o do great bodil y harm, under sec­
tion 3263, and upon common assault . 

" 

I t wil l be noti ced i n t he opi nion i n t he ab ove case t 
t he court 8pecifically sta t ed Sect i oL 3263 does not i -
volve t he elements of malice a f oret hought or t he u se 
a deadl y weapon, or by means or force likel y t o produ e , 
death or great bodily harm. Sect ion 3262 and Sect .:.on 
326S R. s. Uissou ri, 1919, set out in th e a bove opini 
ar e now Sect iona 4014 a nd 4015 R. s . Mi s souri, 1929. 

C ONC'LfT~ ION 

In view of the above aut hor! tieS, i t is t -'l6 opini n 

' . 
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of t hi• department that the informat i on under Sect io 
401-i R. s . 1Uasour1 , 1929 . ., should co.Q.tain the words 
"on purpose and of malice aforethought" and that upo - an 
acquittal under an information which does not cont~ 
t hat term the county 1s liable f or the costs and not 
the state . The reason being that under Section 4014 
R. s . Missouri-. 1 929, the punishment is a punishment 
solel y in the pen! tentiary·, whil e under Secti on 4015• 
supra , the punishment may be as l ow aa $100.00. 

Respectfully submitted, 

W. J . b URKE 
As s i s tant Attorney Gener 1 

cbW·Lt R. HEWITT 
(Acting j Attorney General 
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