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COU.NTY COUH'l'S : Sal ary of coun"&y cour'&s ~n count es having 
75 ,000 1nha ui "&an &s ana ~ess than ~u,ooo 
i nnabi"&anta. 

January 17, 1940 

Hon. George H. Skidmore 
Asst . Prosecu t ing Attorney 
Gr eene County 
Springfield, Missouri 

Dear Sir : 

This will acknowledge receipt of your 
l etter of Decemuer 22, 1939, requeatin~ an 
opi r. ion from t his Department, which reads as 
f ollows & 

"A simple d isagreement as to the 
meaning of two statutes has occur­
red, and I feel justified in ask­
l n. your of fice for an interpret&• 
tion. 

"Section 117BO regulating the fees 
o t count y j udges provides ' f or 
s'ol emnising marriages 2.00.' L ws 
of 1933 at page 375 provides tha~ in 
cotmties of the class of - eene 
County, the county judges shall re­
ceive a salary of $8'100. 00 annually, 
and the conclusion of said section is 
as fol l ows& •said salaries ~o be in 
lieu of all other salaries, tees, com­
missions oP emol uments of whatsoever 
kind under an~ t,' reason or t h e terms 
of any statutor1 provision outside of 

· t h is article . t 
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"The question I woul d like your 
vi ews on is as to whet her a county 
judge in Greene Count y, 1r he 
solemni zes a marriage , may retai n 

· t he : 2 . 00 f ee ror h1msel r , or whether 
he is required to turn it i n to t he 
count y trasury . " 

Under Section 2976 R. s . Vissour1, 1929, 
t he county court is authorized to solemnize marr 1 ges 
and f or t his service a f oe of $2 . 00 is allowed. 8 id 
s ection r eads as f ollows: 

"Marr i a ges may be solemnized ~ 
any judge of a court of record or 
any justice of the peace, or any 
licensed or orda i ned preacher of 
t he gospel, who is a citizen of t he 
United States or who is a resident 
of ani a pastor of any church 1n 
t his stat e . • 

Section 11780 R. s . Missouri, 1929, reads as foll~s : 

"lbe judges of t he count y court 
shall receive for their aervicea 
as f ollows a 

For t aki ng every acknow­
l edgment of a deed or 
other instr ument or writing ••• $0 . 50 
For oath and certificate 
to aff i davit •••••••• • •••••••••• 25 
For sol ~zing marriagea ••••• $2. 00 
For an ordering suspendi ng 
sa le of personal estate....... . 75 
For granting a.nd drawing a 
writ of habeas corpua, and 
dec iding t hereon 3 . 00 
For each day actual ly en-
gaged i n holding c ourt • •••••••• s.oo 
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For each mi l e neceasarily 
traveled i n going to and 
from the place of holding 
such court ................... .05" 

"Provided, that such mileage sh all 
be charged only once for each term 
of' court." 

'l'heretore. unquest1ona ;:;l y t he county cour~ 
receives t his fee for solemnizi ng marriages and 
same is received lay virtue of h is office for ser­
vices rendered . 

Now t he question,. s hall the county eourt qf Greene County 
retain t he ~2.00 for h imself or is he required to I 
turn s ame into the county treasury? 

The 57th General Assembly enacted House !~ 
Bill #263, page 375,. Laws of 1933,. Section 1. of w ich 
provides the salary eertain county officers s hall 
receive in counties which now contain or may her 
after contain a pupul at1on of 75•000 inhabitants 
and less than 90,.000 inhabitants . Under t his pro1 
vision judges of the county court shall receive 
$2700 each per annum. Section 1 of said act readal 
as follows a I 

"From and after the passage and ap-
proval of t his section,. the follow-
i ng salaries per annum s hall be paid 
the hereinafter named officers of all 
counties in t h is Sta· e ,. whieh now con­
t a in,. or may hereafter contain,. a popu­
lation of 75,000 inhabitante, and less 
t han 90,.000 1nhab1 tants.. viz a Collector 
of Revenue four thousand ($4, QOO.OO) 
dollarsJ Judges of the County court twen,­
seven hundred ($2WOO. OO) dollars each; 
Cl erk of t he Circuit Court four t hou-
sand ($4, 000. 00 ) dollara; Cl erk of the 
County Court four t housand ($4 , 000) dol­
lars; Recorder of De eda th1rtyptwo hun­
dred ($3200.00) doll ars ; County l'reasurer 
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t hirty-two hundred ($3200.00) dol­
lars; C ~unty Assessor four t housand 
($4000. 00) dol larsJ all of said 
salaries to be paid in monthly in­
stallments *n t he first day of each 
month from the a alllble .funds or t he 
County Treasury. Said aalarics to 
be in lieu of all other salaries­
f ees- commissions or emoluments of 
whatsoover kind under and by reason 
of t he terma of any statutory pro­
visions outside of t his article.• 

~· last sentence ot the above provision 
provides that 0 Said salaries to he in lie• ot all 
other salaries. tees, commissions or emoluments ot 
whatsoever kind under and by reason of t he terms 
of any statutory provisions outside of this articfr·" 
which we conceive clearly restricts the county co t 
from retaining any f ee or part thereof as a part .f 
his s alary. 

In Johnson- Clerk of Board v. Deuaer, County 
Treaaurer, e t al . 56 s . • (2d) 803, 1. c. 805- the 
Court in construing Section 2092 R. ~ . Ml saouri,~929, 
perta1n1n"' to salaries of the Cotmty Court in co t i es 
now or hereafter having 150-000 inhabitants and 1 as 
than 300,000 inhabitants which contains a similar 
provis i on to · the one in question and in part readt 
as followaa 

•* ~ *• In all counties of thia 
stat e now or hereafter having ninety 
t housand Lnhabitanta and less than 
one hundred f ifty thouaand 1nbab1tanta, 
the judges of the count7 court shall 
receive an annual salar7 of three thou­
sand dollars . sai d salary to be 1n 
lieu of the per diem heretofore allowed 
by law to said judges aa judges of the 
county court, and in lieu of the salary 
heretotor·e allowed by law to aaid judges 
aa members of t he board of road overseers, 
as provided b7 section 7894..- In all 
counties of thi~ stat e now or hereafter 
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having one hundred fifty t housand 
inhabitant• and less than three 
hJndred thousand inhabitants. the 
Judgea of the county court .~1 
rece1 ve an annual salary of .fo!"'t7-
r1ve hundred dolla.ra. Said aa:t.ar:r 
to be 1n lieu of the per di• here­
tofor e allowed by law to aa1d judges 
u judge• of the count7 c~t and 1n 
11&u ~ the salary heretofore allo .... 
ed b7 lu to aaid judge•· •• members 
.ot the board of road ov,.l'laeera. tat­
der t he provisions or section 7892, 
R~ s. 1929~ and 1n lieu of all other 
tees, eompeDMationa or salaries. here­
tofore a llowed by law t o said judges, 
e xcept the per diem as allowed to 
said Judgea as members. of the board 
o£ equalization and b~ard of appeala. • 

hel;.d that such a st>atutory prov1a1on allowing ju 
of the count7 court to re.ee1 ve a certain aalary 1 
lieu ot th'e fees there.for allowed, nullifies the 
statute giving them aa members of the Board or Pl b-
1ng Inspectors atirplua ·.reea. ln ao holding- the 
court aa1dt' 

•Though the caae at hand 1a not with• 
out it• dirt1cultiea. we ne v•rtheleaa 
c-annot eac•p• the eoncluaion that 1n 
enacting aectlon 2092~ the Leg1elature 
meant lust what 1t •atd. na:at&17:~ tha t · 
thereaf ter the judgea ot the· count~ 
court 1n c o1.mtlea a t'fected the'l'eby ahou.ld 
be paid a atated ~~1 aalar7 1n lieu 
of all the other OQDpenaation t.hereto­
fore &llowed them, •ave ror the per d1em 
allolred them .aa membera o~ the board of 
equalization and appeals. Certainly the 
language of the section 1taelf 1a broad 
and ca::nprehena1ve enougbt to lead at 
onee to that 1nterpretationJ ~d we are 
further perauaded to that conclusion by 
reason of the faet that the tegia.lature 
apec1t1eally exempted the per diem allow-
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ance payabl e by virtue of member-
ship on the board of equalization . 
but made no except i on in the case 
of excess fees earn~d by t he board 
of plumbing inspectors and super­
visors . Rather. it sa id that t he 
aal ... ry fixed by the aection should 
be 1n lieu of all other tees . com­
pensation. or salaries . eave as to the 
one exception expressly n~ted.• 

•conceding that in the enactment of 
the plumbing act. constituting the 
county court the board of plumbing 
inspector• and supervisor•• the 
Legislature did ~poae new and addi­
tional dutiea upon the county judgea 
for which they were entitled to be 
compensated, it does not f ollow that 
the Uogialature waa powerless to have 
fixed a maximl.Bil compensation tor all 
duti ea of whatsoever character fertormed. 
In tact. section 2092 expreaaly re-
citea t hat the salary tixed thereby 
shall be in lieu ot the per diem 
ther etofore allowed the jud a •aa 
judges of' the county court,' and also 
ln lieu o f all other tees. compensa­
tion. or salaries allowed them by law. 
including compensation for membership 
on the bo~.rd of road overaeeraJ the one 
exception noted being f or membershi p 
on the bOard of equalization and appeala. 
Thus it appears that the Legislature in 
enacting aection 2092 had the very 
thought in mind which appellants now 
advance . and that it 1'ramed the atatute 
accordinglyJ nor 1a it ami as to call 
U.ent1on t o the .tact that t hia 1a not 
t h e only lnatance Ln the atatut ea where 
the Legislature haa fixed a maximum 
aalar7 for members of courta aa compen­
sation for all the duties. regular and 
add1t1onal • . wh1ch have been 1mpQaed upon 
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them by law. And the tact that t he 
provia ion l .s made f or the member a 
of t he board of exami ners to be 
paid out of count~ tunda lf ~e 
proceeds derived from t he opera­
tion of the act prove 1nsutf 1ci ent. 
i n no wiae mil~tatea against our 
conclua1on~• 

We think the following worda 8 said salary 
t o be in lieu ot other salaries. teea and eommia­
s i ons" is not unambi guous a!Xi clearly prohi bits t e 
county court from ret aining any f ee he formerl y w a 
entit led to receive b y virtue of his off1ce4 Th1 
v1ew is f urther supported by the 67th Gener al Ass m• 
bly enacting in t his same bill Section "• which o­
vi4e• what disposition ahall be made with any and all 
fe~a received by aaid officers. and reads aa f oll ws t 

•rn all counties to which t hia Act 
shall apply every off icial mentioned 
in t hi s article shall. at the ead ot 
each mont h. or on or before the 15th 
day of the succeeding month. make out 
an itemized and accurate liat. ver1..f i ed 
bJ h ie oath• of all fees or commi saiona 
due to h1s off ice. which have been col­
lect ed by him or her~ giving the name 
of t he person or person. paying the •~•• 
and for what aervice rendered• and shall 
file one copy of said list or report 
with the County ~~easurer~ and one with 
t he County Auditor. and shall pay over 
to the County Treasurer •11 moneys col­
lected by htm or her and covered by 
said report. t aking two receipts there­
f or, one of which ah&ll be immedia t ely 
f i l ed with the Count7 A.ud1 tor_.• 

Furthermo~e. section 7 of t he same act 
spec i f ically prOhi bita any officer mentioned in 
Section 1 f rom receiving any compensation or reta .. 
i ng any teea, compensation or emoluments fram any 
provision or law otherwise t han in t his act prov1 
and reads aa tollo••• 
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"Any official mentioned afores aid* 
of any county aforesaid • who shall 
fai l or negl ect to comply with any 
provision of tlla article. ahall 
forfeit hia salary for that quarter 
or the year and be deemed guilty 01 
a miademeanor, and ahall., upon con­
viction.,. be f ined 1n a sum not less 
t han fi _t y dollars nor more than 
five hundred dollars for •~ch otfena~., 
and if he shall continue 1n default 
for three months., hla of.fiee shall be 
deemed Tacant .• and shall be filled 
as provided by law for tilling vacancies 
therein. " 

Even had t h is aet not so provided that sa d 
otficera ahall pay over said :teea to the CoW'lty 
TreaaurT s1nce they do not belong to aa1d off1c•r , 
they muat belong to the county. and would be pay­
able to the count7 by those in whoae hands they 
are as in the caae of other persona charged wi tb 
county funda . 

In the case of Johnaon. Clerk of Board v •1 
Deuser, C0unty ~eaaurer, et al. 56 s. w. (2d), 
1. c. 906 , t he court sa1dt 

•conced-edly •. ther e baa been no ex­
pre.aa legislation upon the subject,.. 
However. if such surplua fees do not 
belong to the members o f the ,board 
ltselr~ then they belong to tne county. 
and therefore would be papble into 
the county treasury b y t ho•e 1n whoae 
~s t hey are. ae in the o.aae of other 
peraon e chargeable with county .t'unde. 
The general atatut•a are broad enough 
to cover that c.ont1ngency • and appel• 
lant-a do not contest the point i f we 
are correct 1n holding that they t hem­
·aelvea are not entitled to retain the 
surpl.ua fWlda remaining. " 

• 

\ 
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C011CLUSION 

Theretore. it is t he opinion of this 
Department that Section 1. page ~~5. Laws ot 1933~ 
regul a tea and con trola the sal(l.l' J that the county 
judges ahall receive in counties of t he aize ot 
Greene CountyJ that auch county Judgea shall each 
receive per annum a salary of e27oo.oo. and no mo • • 
All feea. commi ssions and compensations coming to 
t he said court by reason of said of f ice ahall be 
turned over to the County Trea•urer a.s provided by 
Section 4. page ~76 • Laws or 1933. 

AP?ROVED z 

W. J'. BURkE 
(Acting) Attorney General 

ARH :RV 

Reapecttully submitted. · 

AUBREY R. RAUl ETT , JR . 
Assletant Attorney General 


