
TAXATION: 

Dear Sira 

Chap ter 59, Article 17, providing for 
taxation or merchants , must be fo l l9wed 
and no other method under any other chapt r 
shdu~d be fol l owed for t his purpose . 

11, 1940 

We are in receipt of your request for 
dated Januar7 3, 1940, which read~ in part as 

"The 60th General Aaaembly amended 
section 10094, said amended section 
being found in Lawa ot Missouri, 
1939, page 854. The amended section 
provide~ that when the collector had 
shown t o t he court that due dili@Snce 
had been exercised in the collection 
of outatanding merchant ' s taxe41 and 
that the same was uncollectableJ the 
court could allow the collector credit 
for the amount thereof. 

"That amended section ereatea aome 
question• upon which we would like your 
opinion. " 

I 

You further inquire as followaa 

"We wou l d like to know i f the atatutea 
present a legal construction on what 
t he oourt ahould require f r om the col-
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lector to indicate the exercise of 
due diligence in t his matter.• 

section 10087, R. s . Mi ssouri, 1929,, reads as 
fol1owsa 

wEvery person, corporation or copartner­
ship of persona. to whom a license shall 
have been granted to vend goods. warea 
and merchandiae, who has f iled a cor­
rect state~nt as herein r equi r ed , and 
failed to pay the· amount of revenue ao 
owing .to the collector of t he proper 
countJ, shall be deemed to have for­
feited the bond given by h~ or them 
in virtue hereof, and judgment ahall 
be rendered for the plaintiff in damages, 
tor double the amount of such revenue 
am coste.• 

Section 10090, R. s. Mlsswri., 1929, reads as 
follows a 

•upon the forfeiture of an:y bond as 
provided, it ahall be the duty of the 
collector of the proper county to insti• 
tute auit without delaJ, by some attorney 
to be selected by him, upon tbe bond for­
feited, againat the principal &nd all 
aureti••• jointly or several1J, as may 
be deemed adviaableJ and the court in 
which the judgment shall be rendered 
shall, if judgment shall be for the 
plaintiff• tax as ooata i n t he caae t o 
be collected and paid as other coats, 
a reasonable fee in favor of the attor­
neJ· proaecuting the action. " 

Section 1009•, aa amended, appearing in Seeaion 
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Laws of 1939, page 854• reada ae foll ows : 

•The county court. at each 1'egu1ar 
term thereof.,. ahall &ettle and adjuat 
the accounts of the collector for 
lieenaea delivered to himi g1 ving 
~ credit for all blank 1eenae• 
returned, and ehargipg hia for all 
licenaea not returned, according to 
the atatement requ:lred to be 1'1le4 
by the person having 11cenee, and 
the ata tement of t he bond a required 
to be returned. ProY1ded~ howeYer, 
that when t he collector abowa tba t 
be baa exerclaed due diligence to 
collect out.atand1ng merchant• tau• 
againat the merohant and upon hie 
bond or bond amen and tba t the aame 
la uncol~ect1ble. the county court. 
upon a &bowing of aaid facta may 
allow the collector credit for the 
amount thereof. • 

Section 10090. aupra., apec1f1cally atat ea t he 
procedure that a collector abould take upon the 
forfeiture of the bond, as proYided ln Chapter 59, 
Artiele 17, R. s. M1aeour1. 1929. It will be notice • 
aleo, that that procedure muat be followed b7 inet1-
tutlng a auit without <!81•7• 

18 c. J. 10~., reada aa followaa 

•nue d111rence. Appropriate., fit, 
pFcij)er df fgence--tbat ia, ordinary 
diligence; due care, .uch d111gene• 
aa ordinar117 prudent men would uaeJ 
such watchfUl caution and foresight 
aa tne clrcum.atancea of the particular 
aerYice demandJ 'doing e•erything 
reaaonabl.e, not •••ryth1ll8 poaaible.' 
The term ia nearly synonymous with 
'reasonable diligence.'" 



- t " .. 

Hon . Forres t Smith ( 4 ) Jan~ary 11, 1940 

In the case of Chicago .• etc •• R. Co. v .. u. s •• 
194 Fed .. M2., ~··· 11• CC4 35.& 11 the court aaid: 

\ 
•The mea.ure of 'due dilige nce and 
foresight' 1a that diligence a nd f ore­
sight which persona of ordinary pru­
dence and care commonly ex.erc1ae 
under a1m1lar cireu.matance-a. And 
the due diligence and fore.s1ght wh ich 
condition the anticipation and a~oid­
ance of the other incidental or un&'Yoid­
able cauaea specified in the t .. nt7• 
eight~houP law ia that degr.e of dili­
gence and foreaight . whlch naaoMbly 
prudent and careful men ord1nar117 
exercise under like e1reumatancea. 
An •accidental or W'lQ::voidable cauae' 
wh.t ch carmat be avo14ed . by the exer­
cise of dne dlligence and forea1ght 
in the meaDing of thia law 1a a eauae 
which reaaonabl.7 prudent ani oaretul ·. 
men, under like circwutane••• do 
not and would nc).t ord'inarU7 ant.1c1-
pate, and whoae et'f ecta under a1m1lar 
c1rcl11Utancee they do not and would 
not ordinarily . avoid·. • . 

In view ot the a'boTe au.thor1 tie a. 1 t 1s the op1n on 
of t h ie Department that tna eounty court ahould requ1 e 
the collector to bring an act ion upon a bond forteitu e 
without delay aa aet out 1n Section 10090• supra. and 
that when the eountJ collector ~· followed t h is pro-

. c&dure., he bas eurciaed due diligence to collect t he 
outata.nding mel'challt tasea· a ga1nat the merohante and 
upon a showing that the .~axea are unoolleotab1e the 
collector ahould 'be allowred credit for the amount 
tbereot. 

II 

Your aeeond 1nquir,- reada •• .followat 

\ -
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"Including the amendments ~o the 
atatutea concerning the collection 
of merchants' and manuf acturers' 
taxea, there is atill no provision 
tor collection of a merchant's tax 
aa a del1nque~t tax. Section 10090 
R. s . Uisaonri, 1929, instructing the 
collector that he shall 1 1nat1~ute 
suit without delay by some attorney 
to be selected by him upon the bond 
forfeited against t he principal and 
all sureties, ~ * *•' If auch a 
auit has been i natituted by a collector, 
bllt before a judgment could be ob"-1ned 
the me.rchant goes to t he coll.ector ' ... 
ottice and tenders to pay !11a tax, 
should tbe collector accept the pay­
ment of t he original tax or should 
be require t he pe.1Jilf)nt of additional 
interest. penaltiea~ an~or attorney's 
feea and other ooeta incurred i n f iling 
the auit! It the collector ahould 
not collect tbeae coats, who will be 
liable for them%" 

Under Section 10090~ supra , it is mandatorr upo 
t he collector t4 inatitute suit without dela7 upon t 
forfeited bond and if judgment ahall be for t he plai 
tift the coata ahould be taxe~ and a reasonable f ee 1 
favor of the attorney prosecut ing t he action, t he 
aa other coata in any other civil action. Upon the 
tiling of a auit the only wa7 that the auit can be 
released ia by a sat isfacti on of the record aa to 
t he coat a nd attorney•• teea . It ia the duty of the 

. collector to collect t heae coats 'and e..-en before ·· Judg 
ment under Section 10090~ supra., the co•t• have ac­
crued and he muat collect the costa before t he case 
can be aat1af1ed of re~ord. If the C·Ollector haa 
failed to collect the costa 1n these caaea. where 
a au1t baa been filed• he cou l d still hold the tax­
payer for the co•t••for the r eason tbat t he case upoa 
which the suit had be-.n filed is not released by the 
payment of the tax onl~ to the colle~tor. 
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III AND IV 

Your third inquiry reads aa f ollows: 

8 CA&pter ~, Article 17- R. s . 
Missouri ,· 1929, prescribes the full 
procedure in the taxat i on of merchants. 
This procedure r e qui res a sworn state­
ment to be made by t he merchant. which 
stat ement shall aet t'orth the value of 
t he greateat amount or goode •on band 
at any one time be tween the f'1rat Monday 
1n Karch and tbe .first Monday 1n June.' 
It the ~erchanta• tax book ia certified 
to the collector containing tax ex­
tensions againat merchants which carry 
t he notation that the valuation upon 
thoae taxea aa extended are baaed upon 
an estimate made by t he Aaaeasor, what 
1a the atatua of such tax itemaJ &nd 
what 1a the liability of the collector 
on such i tema?" 

And your rourth inquiry reads as f ollows& 

"If a collector refuaea to isaue a 
license to a merchant because t hat 
merchant refuaea to give him a good 
and autticient bond and yet the mer­
chant makea a atatement to the Aeaeaeor 
for taxation purpoaea, what ia the 
atatua of the tax extended upon that 
statement and what ia the liability 
upon t he collectort" 

Section 10088 R. ~ . K1aaour1. 1929, reads aa t'ol 
lowaz 
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"Every such person, corporation 
or copartnership of persona, who 
shall l~:l to file suoh etatement. 
and at the time and i n the manner 
required, ahall be deemed to have 
forfeited t he bond 6 i ven b7 htm 
or them, in virtue of thia article, 
and Judgment shall be rendered ror 
the plaintiff in damagee ror t~e 
tit11es the ameunt of revenue wh ich 
shall be f ound t o be due f or the 
year , and costa. " · 

Section 1009S, R. s. Missouri, 1929~ reads aa 
fol lowaa 

"It aball be t he duty of the several 
collectors t o call at least as often 
as once in every three months on all 
merchants who are required by law to 
take out l-icense, and t o otter to 
furnish such as have not a license, 
with a licenseJ and the said collector 
shall report to each grand jury of 
hia county t he names and localities 
of all persona who refuse to take 
out or renew their 11cens~ at the 
proper tims as required by .law." 

Under t ection .10088, supra, if t he taxpayer aho d 
tail to file a statemen~ i n the n:anner required, he a all 
be deemed to have forreited the bond given and immedi te 
action aheul d be t aken under Section 10090, wpra. 

Under :"'c.t · ., ., 10098, supra,. it 1s the duty of th 
county collector, at l east every three montha , to cal 
upon all me rehant a who are requ ired by law to take 
licenae. 

Chapter 59, Artie~e 17, R. s. Missouri. 1929 , 
apeciflcallJ preecribee the method or taxing merchant 
and should not be contused with other taxation chapt e • · 
Th1a 1a a special statute as to the taxation of mere nta 
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and unless the merchant follows specifically the met od 
of filing bonda and making returns , he may also be 
prosecuted under Section 10076, R. ~ . Missouri, 1929, 
which reads as f ollows: 

•No persona corporation or copartner­
ship of persons shall deal as a merchant 
without a license first obtai ned accord­
ing to lawJ and every per son so offend­
ing shall forfeit to the state ~t less 
than f ifty nor more than five thousand 
dollars for every such offense, to be 
recovered by i ndictment or information. " 

In the case of Collins v . Twellman, 126 s. w. ( ) 
231, l . e . 233, the court said& 

•* * Appellant concedes that when one 
ot two conflicting stat utes must prevail 
then all else being equal a special 
statute must take precedence over t he 
general lawJ alao that all else being 
equal later statute• take precedence over 
earlier statutes . " 

In the case of State ex rel v. Horton Land and L · er 
Company, 161 Mo. 6M, l . c. 6?1 , the court said: 

"This, aa well as other points made for 
reversal, are founded upon a misconception 
of the nature of t he action. This ia not 
an action for t he recovery of the taxes of 
1896, nor for t he recovery of damages under 
section 690•, f or failure to pay t he ~ount 
of the taxes f or that year, levied in ac­
cordance with a eorrect statement tiled 
by the lumbe·r company as required by law, 
but for damages under section 690~, tor 
the :failure of the lumbe.r company to f ile 
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tbe statement required by law, where-
by such ta~~s might have been assessed, 
levied and collected in the manner pro­
vided by law. 'l.'be character of the 
action ia determined by the facts stat ed 
in the petition and not .by the prayer 
for reliet'. The bond covered nett only 
damages under section 6904, for failure 
to pay such taxes, when so asaeaaed and 
levied, but also damages under section 
6905, for failure to tile the proper 
statement wner eby they might have been 
ao assessed , levied and collected. 
Hence. the court committed no error 
in overruling defendant's objection to 
the introduction of evidence in support 
of the pe t ition, and committed no error 
in admitting evidence tending to prove 
the value of raw material and f inished 
products on hand on any one day between 
the first Jlonday in March am the first 
Monday in June, 1896 , and of t he toola, 
machinery and appliances uaed in conduct­
ing the ir business or owned by them on 
the f~st day of June, 1896." 

Section 6904, set ~ut i n t he above quotation is 
now section 10087, R. s. iaeour11 1929 . 

Section 6905, aa se~· out above ia now Section 
10088, R. s. iaaouri, 1929. 

In tbe case ot' Stat e v. Brown, 3~ s. w. (2d) 104 
par. 2• 6, page 107, the court said& 

••A mandatory provis ion ia one the 
omission to follow which renders the pro­
ceeding to which it relates Ulegal and 
void, while a directory provision ia 
one the obeervanee of which is net necea­
aary to the validit}' of the proceeding. 

\ 
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Director7 provisions are not intended 
by t he l e gislature to be disregardedi 
but wher e the consequence• or not obey­
ing them in every part 1cular are not 
prescribed the courts moat Judiciall7 
d•term1ne them. There 1a no univereal 
rule by which dir•ctor~ prov1aiona in 
a statute may , in all c1reumatancea, 
be d1st1ngu1 shed from tho.ae which a~ 
mandator,.. In the determination of t his 
question, a s of every othe r question of 
atatutor7 construction. the prime object 
ia to ascertain the legislative intention 
as diacloaed by all the terma and pro­
vieiona of the a ct in relation to t he 
subjeet of ~eg1alat1on and t he general 
obJect intended to be accompliahed. 
Generally peaking, t hoae pr-ovision• 
which do D)t ~ te to the ••••nee or 
the thing ~o be done and aa to which 
eompli&Dce is a matter or convenience 
rather than aubatance are d1recto17, 
while the prov1aiona which relate t o 
the eaH!lC4t of t~e thing to be done. 
tba t 1a • to matters of aubatance • are 
mandatory. ' 25 R. c. L. aec. 1'• PP• 766, 
rt67. " 

Section 10087, eupra, and Section l OOiO, supra, 
and Section 1009,, 1939 •. page as•, supra, are mandat 
prov1aiona and under the bo~ding i n the above case. 
Thia being a mandator7 provision the ta.xpaJer can o 
release himself bJ foll~w1ng t he procedure aet out 1 
Chapter 5i, Article 17, R. s. M1saouri , 1929 • . The 
taxpayer cannot release himsel f of t h is liability by 
following any other taxat ion chapter. 

In the ca•e o~ Uorria v . Karr, 11' 
962• l .c. 9S.. t he court aa1dz 

0 ' ~ - .. 
·~ * ' GenerallJ speaking. t hose 
provision• which do not relate to 
the e ssence o~ the t hing to be done 

( 2d) 
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and as to wh ich compliance ia a 
matter of convenience rather than 
substance are directory, while t he 
provisions which relate to t he essence 
of the thing to be done , that 1a, to 
matters ot aubatance, are mandatory . •" 

Under t he holding 1n the a bove ease Section 100 
Sect ion 10090 and Section 10094, ae it appeare in 19 
Seaaion Laws , page 854 , are mandatory and must be fo 

In t h e ease of State v . Smith,, 111 s. w. (2d) 5 
5, the court salda 

" 'It is a generally accepted rule 
that taxing atcutes should be strictly 
construed i n favor of the taxpayer, and 
such is t he rule i n this state.• State · 
ex r el National Li fe Inauranee Co. v. 
Hyde, 292 Mo. 342, l oc . cit. 362, 241 
s . w. 396• 399 . See, also , State ex 
rel . CO!npton v . Buder, 308 Mo. 253, 
2'71 s. "• 770 , and State ex rel. Koelh 

T"' ft v • .uesaer, supra . 

Under the hold~g in the above case taxing statutes ould 
be strictly construed in f avor of the taxpayer , and 
case a suit is brought upon an estimate made by the a sessor 
it would not be suceeaarul~ for t he reason t hat the a seasor 
ls fo llowing t he general law and not t h e special stat te , 
in regard to taxation of merchants . 

• 

In the case ot ·Kroger Grocery & Baking Company v 
City of St. Louie. 106 s. w. 2d 435, par. 5-7, t he rt said: 

"Summarising the reasons underlying 
~ansae City v. J . I . Case T. M. Co., 
supra, on the instant issue, they 
are to t he e f fect, in so far as mater ­
ial here. t hat said act of 1879· con­
ferred a perm1aaive , not mandatory, , 
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power upon certain municipalities 
to impose a gr aduated license upon 
merchantsJ but ( considering the word 
•may' in sa id clause authorizing a 
graduated license as equivalent to 
•mus t• or 'shall' ( Id., 3~7 Mo. 913, 
loc. cit. 931 (8 ), 87 s. 7. ( 2d) 195, 
loc . eit. 20~ (15-17))) , any attempt 
to exercise the au thor1t7 tbere con­
ferred to exact graduated license 
feea must be exercised 1n conformity 
with the authority delegated and 
graduated in proportion to tbe an­
nual salea (Id., 33? Mo. 913, loc. 
cit. 930 (7), 8? s. • (2d) 195 
loc . cit. 205 (13,1•), and authori­
tiea citedJ Keane ~. Strodtman (Bane) 
323 Mo. 161, 167 (11}, 18 s. w • .(a d) 
896, 898 (11) (quot 1ng Dougnert7 ~. 
B.x.ce1a1ol · Springs, 110 Mo. App. 6231 
626, 85 $ .' w. 1).2. 113, to the effect 
that when special powers are confer­
red• or special methoda are prescribed 
f or the e xercise of a power, the exer• 
c1se or .uch power is with in t he max1m 

expreesio un1oua est exclus io alteriua, 
a nd ' forbids and r endera. nngatory the 
dolng of the thine; epee1f1ed, except 
in the particular way pointed out '); 
State ex rel. v. Oliff ord, 228 Mo. 
19•, 207, 128 s. w. 755., 758, 21 Ann. 
cas. 121a.• 

Under the holding in the above ease tha court he ld t 
when a special method 1s preaeribed for taxat ion for 
any purpose it .forbids tba taxins unde• &DJ other met 
and if taxed under any other method it ~~orbids a nd re 
nugatory the doing ot the t h i r.g specified, except i n 
ticular way pointed ou~. Chapter 59• Article 17. R. 
Mi s souri. 1929. specificall y seta out t be method ot t 
at ion or me rehanta and under tbe hol ding in the above case 
any othor m.e t hod will be m1ll and ~oid.. 
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CON~LUSION 

In view of the above authorities. it is the 
opinion of t his Department t hat if a merchant' a tax 
book is certified to the collector. containing tax 
extensions against merehanta which carry the notat ion 
that t he valuation upon t hese taxea ae extended are 
based upon an e stimate made by tbe aaaesaor. th1a 
extension of taus is absolutely void• for the reason 
that it doee not f ollow the method and procedure aa a t . 
out in Chapter 59• Article 17, R. S. Missouri• 1g29. 

It is furt her t he opinion of t his Depar~ment 
t hat the collector is not liable upon such itema as 
extended by the aaaeaaor. 

I t ia further t he opinion of t h is Department 
that if a collector retu .. a to iaaue a lioenae to 
a merchant because that merchant ref uses to g1ve h1m 
a good and sufficient bond and yet the merchant makes a 
statement to the assessor tor taxation purpoaea, exte -
sion of such a tax under t hose c1rcum8tancea ia abso­
lutely void and createa no liability upon the collect r. 

Reapeettully submitted, 

W. J . BURKE 
Aaai·atant Attorney General 

APPROVED I 

TYRE w. BURTON 
(Acting ) Attorney Genera l 

WJB1R\Y 


