
/ 0ALES TAX: Automvbiles sold in Missouri by u lo~al a~ent 
f0r a Nebraska principal , to be del ivered in 

_____ .!.~.E.!:!-_s~~~e not suoject to sales j;ax in ~li sso.U.!'i • 

Febr u ry 6 , 1940 . 

Capt ain A. L. Sheppard 
Gener a l Headquar ters 
J.i s sour1 Stuto H!L;h\'Jay Patrol 
Jefferson City, I:i sro uri 

Dear Captain Sheppard : 

') 

\1e doniro to acknoJilodgo your rcque:1t fo;.." an opin­
i on on Janua~: 31 , 1940, ~nich in ao follons : 

11\.ill you kindly render this dopartrront 
an opinion based on the fo l lowins facta : 

Oae Ed Bur(,~ , living near Crai e: , .!issouri , 
is a sal esr.:an for a !!r . dovak , i' l3mout h 
dealer in r a l ls City, .. ebra::ska . Burge 
ha3 nold several cars , both no\'1 a~Q uocd , 
in this territory , .dol t County, . isuouri . 
lie is the a~ 0 11t of t.1e co pany, but the 
cars are delivered in J.ic.llo City , l.obranka . 

'~es t~us cunstitute a violation of sales 
v~x la~? No sal es tax ia pa id on these 
sales , und deal ers 1~ tllo t erritory are 
conc er ned about thi s unfair competi t ion 
a s the sal os tax on a now car is a consi ­
deration. " 

"This infor.nation is for the :-art:cular 
attention of our 'lroop A . :.ee' s Su_ lt , 
Misoouri . 

"Your cooperation wil l be appreciated. " 

Sub- section (a) o!' Section 2 of' J.oune .Jill !lo . 91 , 
Laws of : i s souri 1~3~ , relatlnt_ to sales taxes at page 
859- 60 , is as fo l l ows: 
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"Upon every r etail sale ~ ~ State of 
tanc ible personal property a tax equiva­
lent to two (2) per cent of t he purchase 
pr i ce paid or charged, or in case such 
sale involves the exchange of property~ 
a tax equival ent to t wo (2) per cent of 
the consideration pai d or charged , i nclud­
ing the fair 1'1ar~~et value of t he proper­
t y exchanged at the time and place of 
the exchange . " (Underscoring ours) 

Sub- section (b) of Sec t ion 1 , thereof, at page 8~8, 
is as follows : 

0 The term " Sal e" or " Sales" includes in­
stallment and credit sales , and the ex­
change of properties as well as t he sale 
thereof for money, every closed trans­
action constituting ~~~ and means 
any transfer , exchange or barter , condi­
t i onal or otherwise , in any manner or 
by any means whatsoever , of tanc ibl e 
personal property for valuabl e considera­
tion and the rendering , furnishing or 
selling for a val uaol e cons ideration any 
of the substances, thi ngs and services 
hereinaf ter designated and defined as 
taxabl e under tho terms of this Act . " 
(Underscoring ours) 

Tho court , in the caso of Artophone Corporation vs . 
Coale , 1 33 s. w. (2nd) 343, 348, in defining a transaction , 
said: 

"The word •transaction ' may and often 
does have a broader meaninG than ' con­
tract-. • In Scott v . Wagt:;oner , 48 Mont . 
536 , 139 P. 454 , 456 , L. R. A. 1~160 , 
491, 494, it is said: 1 The term "trans­
action" is not legal and technical, it 
is common and colloquial; it is there­
fore to be construed accor ding to t he 
con text and to ap~roved usage . ~!- -~ -l~ 
As so construed, it is broader th~ 
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"contract. "' · In Ri tchle v . Hayward, 71 
~ o . 560, 562 , we saiu that ' transaction ' 
io s. moz·e cor...~ rehena.: ··e terr.~ than ' con­
tract .• ~o 1i¥o o£fect s ee 3arnarc v . 
'eaver , : o . API •, 224 s . I •• 152, 153. 
And in I oberts v • . ,;.onovan, 70 Csl . 108 , 
113, 9 ~ . 180, 182 , 11 t . 59~ , we road 
that the term 1trananction ' ia a bronder 
one than ' contrnct ' - ' A contract i s a 
transactio11, but a transaction is not 
nece3oa:'ily a contract . 1 And in • oore 
v • .. ew l ork Cotton :.Xcn.ant.,o , 270 • G. 
593, 46 E. . t . 3671 371, 70 L. ·.c. . 7501 
45 A. L. R. 1370 , 13781 we r ead : 
' 11 'Ira1...sact1on11 l s a l'!ord o1' flexible 

1 •• can1n.g . l. t x: fi".J co . .1.'1 ei .. end a series of 
nany occurrences , depend::nti not so much 
U:)on tho 1:r J .• eaia ton~ as of tl ... cir connec­
tion as upon thcil~ l oLica.l r elationship . " 

Sub- section (a} , supra, provideo for n :Jeleo tax "up­
on every retail sale ~n thls stc.te" and sub- section (b ) , 
s upra , delinc::; a onle a.::; "evorJ- closed transact~on con­
s tituting a salc 11 • 

Thoref'orc , evory clooccl transnct~.O'l const ~ tut 1nt a 
snlc shall bo u~on sales i~ thi s stnte ~ef'ore the Auditor 
of t he state n ay ~1.1.~. use o. s o.los t ax. 

Tho r ight of a s tate to tax and the l imitation of such 
r ight ~o oto.ted in tno case of U' v tllloch v . : aryland, 4 Law 
Ed . 579 , 607 , 4 u:.rwat , 316 , wnel"ein 1~ . C;hiof' Justice ;: .. a.r ... 
shall said: 

" ·::·It r.ay be exer c1oed upon every object 
bro~1t v;:!. t hin ito jurisdict ion. -1:- ·:.- ~~ 
All eubjcctn over which the sovoro1gn 
powor of a state extends , arc o~jects 
of taxationJ *but tr~se over nhich i t 
does not extend, are , upon the ooundcot 
principl es , oxc )t fro.. ta_"tat !.on. ~ · ·:r " 
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The same rule was stated in tho case 6f Cleveland, 
.Painesville & Ashtabula I •• 1' . Co . v . Pn . 82 u. s, 300 ~ 
21 Law Ed . 17D , i n t he following l&Ilf:,'Ua~e : 

" The pom3r of taxation, however vast 
in its cnaracte1 and searchin& in its 
extent , is necesoarily lioited to sub­
jects within tho jurisdiction of the 
state . These subjects aro ~arsons , 
property and business . \7.hntever form 
taxation may a ssume, whether a s duties , 
~posts ; exci ses or l icenses it must 
r elate to one of these sub jects• I t 
is not pos sibl e to conceive of any 
other , though as appl i ed to tham, the 
taxation may be exercised in a great 
variety of ways . It may touch pr operty 
in every shape , in 1 ts natural cond1-
tior. , in its ~anufactured form, and in 
its ~arious transmutations . And the 
amount of the taxation may be determined 
by tho value of t ho property, or its 
usc , or i t s cnLacity, or its productive­
ness . I t may touch business in the al­
mo s t ~nfinite forms in which it i s con­
ducted, in pr ofessions• i n commerce, in 
manufacture , and in t ransportation . 
Unless restrained by pr ovisions of t he 
Pederal Constitution, the pov;er of the 
state as to tho mode , fort, and extent 
of taxation is unl~ited, where the 
subjects to which it ap~lies are with­
i n her jurisdict1on. n 

. In t he case of Campania General De ~ abacos De Fi lipinas 
v. Collector of Internal Revenue , 73 Law l:.d . 704 , 706 , 279 
u. s. 306, 49 Sup. Ct . 304, the Supr~o Court of t he United 
States , in an excise tax case, bad for decision the ques­
tion as t o whether s ales took place in the ?hilipines at the 
branch office of a Spanish firm or whet her tho final ac ts , 
making effective the sa l es , took place in t he United States . 
The court held : 
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"While the stipulation states that 
the merchandise was •sold ' in the 
United States by petitioner ' s agency 
there , this statement cannot be t aken 
\rlthout qualiricatlon; it must be 
read vti "th the l imi to. tion inn11edia tely 
rollowing that such sales nere •sub­
ject -co co'lfirmation and absolute 
control as to price and other ter.ms 
and condit~ Jns • by petitioner ' s 
~hilippine branch. ~t does not ap­
pear whet~er tne confirmation was , 
in each case , civen by tho rhi llppine 
branch direct LO tne buyer or was 
otherwise the rinal act consumma ting 
the sales within the ~hilippine i s­
lands , or whether , a s the trial court 
and petitioner seam to have assumed, 
it \tas a mere appr oval or ratirica­
t.~..on of t.no J.lO&ot1ations had by peti­
tioner ' s American Agent , and authority 
to him to confirm or otherwise complete 
the sales in tho Unlted St ates . Cer­
tainly, i f the former , the final acts 
of petitioner making e~fective the 
sales , which nora the source of the 
profit , took place in t he rlulippine 
I slands as an incident to and part of 
its business conducted there . See 
Ho lder v . Aultman, M. o.: ~o . 169 u. s. 
81, 89 , 42 L. ed. 669 , 671 , 18 Sup. 
Ct . hep . 26S ; Lloyd ~~mas Co . v. 
Grosvenor, 144 Tenn. 34~ , 233 s. ~ . 
660 ; Charles A. Stickney Co . v . Lynch, 
163 \~·1 s . 353, 158 : . • w. 85 ; Shuenfel dt 
v . Junkermann ( C. G. ) 20 Fed. 357. 

ulr, in fact , t.1.10 sales were thUS L.Sde 
in the .luli;>.rJi"1e I slands , -r;c think it 
unim:t-ortant ' inethor tho :r::erchandiso 
sold wns exported 1Jef'ore or after its 
sale; :·~ t could not be seriousl y contend­
ed, and indeed petitioner doe s not con­
tend, that a profit derived ~rom such 
transactions v,ould not bo subject to 
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the ta~. For , in such a case, the 
entire transaction rosultin& in a 
p r ofit , with t he exception of the 
n e 0 o tiations in tllc United States 
~rcce~~~ ~~e snlo , would havo 
taken p l ace in tne :n:l:ppines . In­
s tca d 1 petitioner asks us +.o construe 
t.1c 3ti ... mlation 3C.. us to oring it 
within the rul int of t he Attorney 
G~noral applied to a stnto of facts 
where ever:, act effecting the s a l e 
tool~ place outside the ta:dl'~g jnri a­
<11ct1o:1 . :~- -:; -::~ 11 

In th0 c ase of .1c Goldrl ck v . Bol"Wind- \,111 to Coal Ltin­
i ng Co . , <iec.:u.ed by tho Un t tod States ... ·_ re..,.e Court on 
Januar;; 29, :;,.r 40 , t: .. c court .... eld. thnt " tro.r..sfo:· of posses­
sion to the purc.~."'lascr u.itnln the state -~: -:~ * ia tho tax­
able event , rocardl ess oi' tho tir o and place of .t)o.saing 
titleu and that : 

!' ':'he 1•o.t:.o:c.~.alo of the .t.d..u .• s . anui'actur­
in4 Co . casa does not call for condamna -
tion of t.~ ~ • r e sent t o...x . ere tho ta."t 
~ ~ cond1 tioned u_pu .. 1 a local ac ti v.:. ·t-y do­
livol>y oi' uood:.; \;iti...in tne state Uj,lon 
the '1· pur-c l.ano fo1• co tSut:ption. ..rt is 
an activit~· wh.i.ch S 4 art f'ro::n 1 tn effect 
on the co:".!"el'ce , is su·ojec t t o the state 
tax.iug power . 'J."'b.e ef:..~ cc.; t f the t&.."t• 
o en thou.::h measm·ed by "Gho na l es price , 
a:J l~as oeen BhO\m, nei l.i.llOl' cuacriminatos 
a ga inst nor obntructs 1ntaratate c om­
merce more than nur:eroua other s tate taxes 
\·;l~.ich have repeatedl y bE.-Ol nusta:.nod a s 
invol ving no proh!bltcd regulation of 
i :atLl'State COnl!!lt l'Ce . " 

Tr ano£er of possession t o tno purcnasar within the 
state boin~ tho taxable event and o. noc~s~ary pr erequisite 
for a closcc transacti on \iOu.ld 11reclude an assessment i n 
List>ourf vther e del i very was to oe ! a do i n :.ebraaka . 
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I n the case of Gunther v . HcGoldricl{ , 27~ u. Y. Re ­
por ts, 148 , lSO , the court said: 

11 Tne determina tion of t.ue Com. ~trollcr 
w_t~ respect to tne Ulsputou assess­
ntent wa3 a mullod by t-ne Appellate 
~ lv~sion a d a refun<i directed of the 
01 the amo't.nt de-r.-o sited upon tho 
ground that under· tno undisputed facts 
the t ransactions in question involvi ng 
futuro deliveries outside the city of 
:ew York we1·e not t.axo.ol e o.s t hey v1or o 

no t consun1 .. ~atad until the mer chandi s e 
was del ivered to the uetltlonur ' s cus ­
toJ"\ers outside tno ter1•i torinl lil!ll ts 
of tho city, includin~ merchandlse de­
livered in :nte~state cormnerco ~o 
points outside of' the Stat<. of ·e,, 
Yorlr. " 

T ... erol'oro , it is the opinion of th.is department that 
the ac t ~ of a 1 issouri a~ ·ent , of o. 'ebra~ko. pr.:nc ipal, in 
mak i n& local s~do:: o.f au tor oPiles to •)C deliver ed i n 
Uebr a ska oy such principal to the:.. .iA.rc.nas6r does not 
effectuate a closed trax4so.ctlon necen:lary to constitute 
a sale under the Sales IJ.ax Act , Laws of Hi s souri 1939 . 

Respectrully submitted , 

S . V. . l..JLI !~G 
As sistant Attorney General 

AFPROVw: 

W. J . BU100:: 
( Actingf Attor ney- General 

SVM: LB 


