|
~ CALES TAX: Automobiles sold in Missouri by a local agent
for & Hebrasks principal, to be delivered in
lebraska, are not subjeclt to sales tax in Missouri.

Febru 'ry 6, 1940,

Captain A, Ds Shepperd

General Headquarters

Missouri State Highway Patrol l
Jefferson City, Missouril .

Dear Captain Sheppard:

We desire to acknowledge your request for an opin-
ion on January 31, 1940, which is as follows:

"wWill you kindly render this department
an opinion based on the following facts:

One lLd Burge, living near Cralg, lissouri,
is a salesman for a kr. Novak, Flymouth
dealer in Fells City, llebraska. Cturge

has sold several cars, both new and used,
in this territory, Holt County, lissouri.
lle 18 the agent of tle company, but the
cars are delivered in Fells City, llebraska,

"Moea tnis constitute & violation of sales
tax law? No sales tax 1s pald on these
sales, und dealers in the territory are
concerned about this unfalr competition
a8 the sales tax on & new car 1s a consi-
deration."

"This information is for the particular
attention of our Troop A. Lee's Sumlt,
Mlssourl.

"Your cooperation will be appreciated."
Sub-section (a) of Section 2 of House Bill No. 91,

Laws of ilssouri 193¢, relating to sales taxes at page
869«~60, is as follows:
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"Upon every retall sale in this State of
tangible personal property & tax equiva=-
lent to two (2) per cent of the purchase
price paild or charged, or in case such
sale involves the exchange of property,

a tax eqguivalent to twonfﬁ) per cent of
the consideration pald or charged, includ=
ing the fair mariet value of the proper=
ty exchanged at the time and place of

the exchange." (Underscoring ours)

Sub=gection (b) of Section 1, thereof, at page 888,
is as follows:

"The term "Sale" or "Sales" includes ine
stellment and credit sales, and the ex-
change of properties as well as the sale
thereof for money, every closed trans-
action constituting & sale, and means
any transfer, exchange or barter, condi-
tional or otherwise, in any meanner or
by any means whatsoever, of tangible
personal property for valuable considera-
tlon end the rendering, furnishing or
selling for & valuable consideration any
of the substances, things and services
hereinafter designated and defilned as
taxable under the terms of this Act.”

{ Underscoring ours)

The court, in the case of Artophone Corporation vs.
Coale, 133 S. W. (2nd) 343, 348, in defining a transaction,
sald: :

"The word 'transaction! may and often
does have & broader meaning than 'con-
tracte' In Scott v. Waggoner, 48 lont.
636, 139 P. 454, 456, L. He As 1916C,
491, 494, 1t is sald: 'The term "trans~
action™ is not legal and technical, it
is common and colloquliel; 1t is there-
fore to be construed according to the
context and to approved usage. < * #*
As so construed, it is broader thén
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"eontract."' In Ritchle v. Hayward, 71
lloe 660, b62, we sald that "Ytransaetion!
1s a more comprehensive term than ‘con=-
tracte' To like eifect see Barnard v.
Veaver, loe ADpe, 224 S, We 152, 1563.
And in Roberts ve. Donovan, 70 Csl. 108,
113, 9 Fe. 180, 182, 11 P. 59¢, we read
that the term !trensaction' 1s & broader
one than 'contract' -~ 'A contract is a
transection, but a transaction 1s not
necedsarily a contract.' And iIn loore
ve New York Cotton Exchange, 270 '« Se
503, 46 £. Cte 367, 371, 70 Le Ede 780,
45 As Le Re l3'70, 1578’ Weé reads
""Iransaction” 18 & word orf flexible
meaninge. 1t may comprehend a series of
nany occurrences, depending not so much
upon the irmedlatencss of thelr connec=
tion as upon thelr loglcal relationship.”

Sub-section (a), supra, provides for a sales tax "up-
on every retail sale in this state" and sub-section (b),
supra, defines a sazle as "every closed transaction con-
stituting a sale®,

Therefore, every closed transactlon constituting a
sale shall be upcn sales 1in this state before the Audltor
of the state may lmpose a sales taxe

The right of a state to tax and the limlitation of such
right is stated in the case of M'Culloch v, aryland, 4 Law
Ed. 579, 607, 4 Vheat, 316, wherein Mr. Chief Justice lar=
shall sald:

"%It may be exercised upon every objeect
brougiit within 1its jurisdictione # # #
All subjects over which the sovereign
power of a state extends, are objects

of taxationy +#but those over which it
does not extend, are, upon the soundest
principles, exeupt from taxatione # # # "
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The same rule was stated in the case o6f Cleveland,
Painesville & Ashtabula K. Ke Cos Ve Pas 82 U, S, 300,
21 Law Ed. 179, in the following language:

"The power of taxation, however vast

in 1ts character and searching in 1ts
extent, 1s necessarlly limited to sub=
Jects within the Jurisdiction of the
states These subjects are persons,
property and ousinesss Whatever form
taxation may assume, whether as duties,
imposts, excises or licenses it must
relate to one of these subjectss It

is not possible to concelve of any
other, though as applied to them, the
taxation may be exercised in a great
varlety of ways. It may touch property
in every shape, in its natural condi=-
tion, in its manufactured form, and in
its various transmutations. And the
emount of the taxation may be determined
by the value of the property, or its
use, or its capacity, or its productive=~
nesse It may touch business 1n the al-
most infinite forms in which 1t is con=
ducted, in professions, in commerce, in
manufacture, and in transportations
Unless restralned by provisions of the
Federal Constitution, the power of the
state as to the mode, form and extent
of taxation 1s unlimited, where the

sub jects to which it applies are withe
in her jurisdiction."

~ In the case of Campania General De Tabacos De Filipinas
Ve Collector of Internal Revenue, 73 Law Ed. 704, 706, 279
Ue S 306, 49 Supe Cte 304, the Supreme Court of the United
States, in an exclse tax case, had for decision the ques=-
tion as tc whether sales took place in the Fhilipines at the
branch office of a Spanish firm or whether the final acts,
making effective the sales, took place In the United States.
The court held:
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"While the stipulation states that

the merchandise was 'sold! in the
United States by petitlioner's agency
there, this statement cannct be taken
without qualificationi 1t must be
read with the llmltatlion Ilmmedlately
following that such sales were 'sub=-
ject to confirmation and absolute
control as to price and other terms
and conditions' by petitlioner's
rhilippine brancihe Lt does noil ap=-
pear whetner the confirmation was,

in each case, given by the Fhilippine
branch direct to tne buyer or was
otherwise the flnal act consumating
the sales within the rhilipplne iag=~
lands, or whether, as the trlal court
and petitioner seem to have assumed,
it was a mere approval or ratifica=-
tion of the negotiations had by peti=-
tioner's American Agent, and authority
to him to conflrm or otherwlise comiulete
the sales in the United States. Cere
tainly, if the former, the Tinal acts
of petitioner meking eifective the
sales, which were the source of the
profit, took place in the Yhilippine
islands as en incident to and part of
its business conducted there. See
Holder ve ﬂ\.llm. Me & COoe 169 U, S
8l, 89, 42 L. ed. 669, 671, 18 Supe
Cte Hepe 2693 Lloyd Thomas COe Ve
Grosvenor, 144 Tenne. 349, 255 Se. Ve
6603 Charles A. Stickney Coe. Ve Lyneh,
163 Wis. 353, 158 li. We 853 Shuenfeldt
Ve Junkermann (C.C.) 20 Fed. 357.

"if, in fact, the sales were thus made
in the Philippine Islands, we think 1t
uwnimportant whether the merchandise

sold was exported before or after its
sale; 1t could not be seriously contend-
ed, and indeed petitioner does not con=
tend, that a profit derived from such
transactions would not be subject to
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the taxe. For, in such a case, the
entire transection resulting in a
profit, with the exception of the
negotiations in the United States
preceding the sale, would have

taken place In the Fhilippines, In=
stecad, petitioner asks us to construe
the stipulation sco as to bring it
within the ruling of the Attorney
Geoneral applied to a state of facts
where every act effecting the sale
took place outslide the taxing jurise
diction. # % % "

In the case of licColdrick ve Derwind-White Coal Mine
ing Coe., declded by the Unlted States Supreme Court on
January 29, 1940, the cowrt held that "transfer of posses=-
sion to the purchaser within the state * # % is the tax=
able event, regardless of the time and place of passing
title" and that:

"rhe rationale of the Adams Lanufactur-
ing Coe case does not call for condemne-
on of the present tax. Illere the tax
1s condltioned upon a local actlvity de=-

livery of poods within the state upon
thelr purclhase for couswiption. It is
an activity which apart from 1lts effect
on the commerce, ls subject to the state
taxing power. The ellect of the tax,
even though measured by the sales price,
as has been shown, neither discriminates
against nor obstructs interstate com=
merce more than numerous other state taxes
which have repeatedly been sustained as
involving no prohiblted regulation of
interstate commerce."

Transier of possession to the purchaser within the
state belng the taxable event and a necsessary prerequisite
for a closed transection would preclude an assessment in
Missourl where delivery was to be made in llebraska.
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In the case of Gunthner ve. lictGoldrick, 279 Ne Y. Re=
ports, 148, 150, the court said:

"The determination of the Comptroller
with respect to the disputed assess-—
ment was amulled by the Appellate
Jiviesion a d a refund directed of the
ol the amouvnt deposlited upon the
ground that under the undisputed facts
the treansactions in question lnvolving
future deliveries outside the city of
Jew York were not taxable as they were
not consuwmated until the merchandilse
was delivered to the petitioner?s cus-
tomers outside the territorial limits
of the city, including merchandlse de=
livered in interstate commerce io
points outside of tihe State of .iew
ank."

CONCLUSION

Ti.ereifore, it is the oplnion of thls department that
the act: of a lisscourl agent, ol a llebraska principal, in
making locel sules of esutomobililes to be delivered in
Nebraske by such principeal to the purcnaser does not
effectuate & closed transaction necessary to constitute
a sale under the Sales Tax Act, lLaws of Missourl 1939.

Kespectfully submitted,

Se Ve UEDLING
Assistant Attorney General

AFPFROVED:

W. J. BURKE
(Acting}¥ Attorney=-General

SVM:LB



