INSPECTION OF FACTORIES, WAREHOUSES, ETC.: Stace Commissioner
of Labor has no authority under Secticn 13218,

R. S. Mo, 1929, to inspect a nursery.
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bDear Sirs

e are 1in recelipt of ;our request for an cpinion,
under date of January 25, 1940, which reads as follows:

"A questicn has arisen concerning
the suthority o:r this department
to make inspections of nurseries
whio sell potted plants, bulbs,
shrubbery, etc., yrown on their
premises, The inspection of
thiese establishments have been
made under the prcevislons of Sec-
tion 135218 of the Revised gtatutes
of lissourl, 1926, by classifying
ther as mercantile estavllsiments
beceuse ¢i the fect that they do
a wholesale and retail business
with the products grown LY them,

#ill you please give us an opinlion
in this metter, advlsing whether or
not we have such autiiority to nake
such inspectlons under the provi-
sions oi the section above mention=-
ed, "

lie assune from your stautement that you have in
rnind nurseries in the true sense of the word, and whatever
selling is done oy them 1ls from nurseries procper, and
do not have in milnd persons who sell nursery products
but do not produce any of the productions which they sell,
Iherefore, this cpinion 1s restricted to nurseries in the
true sense ci the word, That 1s, the growlng end producing
of bulbs, shrubs, potted plants and all manner oi greenhouse
products, .
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Sectlion 1321, R, O, ko. 1989, JChapter 95,
Article 59, which Article o9 has to do with the
inspection of factorlies, warehouses, ctc., reads as
follows:

"The state commissioner oi labor

and lndvstrial inspection may di-

vide the stute Intc dlstricis, as-
slyn one or more deputy lnspectors

to eacli district, auda may, at his
disecretion, chenge or transfer theuw
fran one alstrict to another, It
shall bDe the duty ci the commissioner,
ils assistants or deputy inspectors,
to make not less than two lnspections
during each year of all factorles,
warehcuses, office bulldinge, freight
depots, machine shops, garages, laun-
aries, lenement workshops, baxe shops,
restaurants, bowling alleys, pcol halls,
theaters, concert halls, moving picture
houses, or places of public amusement,
end all other manufacturing,mechanical
end mercantile establisknients anc work-
shops, The last inspection shall be
completea on or before the first day
of Uctoler of each yecairy, anu the com=-
r.issloner shall eniorce all leaws re-
lating te the inspection of the es-
tablishments enumerated heretocicre

in this section, and prosecute all
persons for vioclating the same, Any
municipal ordinaice relating tc seid
establisiments or their lnspection
shall be enforced by tlhie commisslioner,
1The cormissioner, his assistants and
deputy inspectors, may aduinlster
caths and take aifidavits 1n matters
concerning the eniorcement of the
varlous establisimentss rrovided,
thet the provision of this section
shall not apply to mercantlle estab-
lishments that employ less than ten
persons that are located in towns and
cities that have three thousand in-
habltants or less.”



vr. Tarl Shackelford -5 - February &, 1940

In the case of City cf COzark v. Harmond, 49 -, W,
(2d) 131, the court defined the word "merchant" as
follows:

"A merchant is one who 1s engaged
in the purchese and sale ci goods}
& traificker, a trader."

In Words anc pPhraeses, othx Ldition, Volume 3, the
term "mercant le establislment™ has been defined as
followst

"A mercantile establiskment is a
place where the buying and selling
of articles of merchandise is con~
ducted. Veazey ‘ruck Company V.
Braza, 37 Pac. (2d) 294, 169 Okla,
418, " :

Secticn 15218, supra, has to do with the powers
and duties of comrilssioners and deputies. I1f nurseries
are to be Inspected, the right must come under the
provisions in the aforesaid section,

Section 10075, . £, Ho. 1920, defines who 1s
declared to bLe & merchant, and this sectlon rceds as
follows:

"ivery yerson, corporution or co=-
partnership o. persons, who shall
deal In the selllng ol goods, wares
and merchandise, -nclud.ng clocks,
at any store, stand or place occu-
pled for that purpose 1ls declared
to be a merchant."

In the case of Xansas Jity v, Lorber, 64 lio. 4pp.
608, the court, in discussing tlhe word "uerchant", defined
it as follows:
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"Ihe term 'merchant' has been de-
fined to ve strictly & buyer, but

by extenslon, one whc buys to sell,
or buys and sells; one who deals in
the purchase of ,oodsj a dealer in
rerchandise; & trader, Kinney's
Lew vict, & Clos, 409, uUne who buys
to sell egaln and who does both, not
occaslionally, but Labitually, as a
busliness; one whc buys and sells an
erticle, Anderson's Law Lict, 671,
Une who 1s engaged In the cusiness
of buylng commerclal comroditles and
selling tlher agaln for the sake of
profit, Century Dict., 3713."

In the case of VWerd Baking Corpany ve. City of Ste,
Genevieve, 119 S, W, (2d) 292, the Supreme Court had this
to say:

"A merchant i1s cne who 18 engaged

In the purchase and sele of 00ds}

a traificker; a trader, # #» w + %

A nmanufacturer is one enga.ed in
naking meterials, raw or partly
finished, into wares suitable for
US6e w w w % w 'The marked distinc-
tion veilween a nmanufacturer and a
merchant 1s that the merchant, or
dealer, sells to earn a prciit, and
the manufecturer sells to cake pro=-
fit already earned, Ie must buy the
materials out of which to make his
finished product, and L must sell
the product of his factory after it
is finished. Dut such deazlings are
not iiis occupation. The one supplles
him with the materials with which

to pursue 1t, while the other nerely
enables him to take the profit earned,"

Upon the analo.y of these cuases and the reascning
of the courts, which we tlink ls sound and applies to
the instant question asked by your department, we muat
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conclude that 1. the cperaticn of a nursery business,
it 1s elementary that the sceds or plants are placed

in the ground, and, aiter due tire, they grow and
multiply into salable productsy and one who 1s engea.ed
ln such business must be thought of as cne wic produces
bulbs, plants, trees and other productions which are
grown by sgricultural means, After these productions
are ralsed, they huve enhanced themselves in value, and
the situation confronti.g the owner of the nursery 1s
to reallize & profit from :ls products, e 1s in the
sare position es & manufacturer who converts raw rnaterlals
into a finished product and, having succeeded in doing
this, sells his products,

e conclude, therefore, thet the situations are
very closely related although they are very foreign to
each other, In the light of the reascuning ci the ward
Baking Jompany case, supra, cne is driven to the conclu=
sicn thet in the operction of the nursery, wiich for the
purpose cf tiis oplnion is taken to be the primary business,
when tie productions are vroduced iram the land, and once
in a saleble state, the ovner mcrely takes profit widech
he has earned because of his efforts in the operation cof
the nursery, whereas, & merchent is one wiho operates ils
business with a view of reallzing profits which come from
sakilliul purchase, barter, speculation and sale,

The term "mercantile establishment" is further
deflned to be a place where the buying and sellling of
an article of merchandise as an employment 1s conducted,
See 21 C., J. 904,

Therefore, 1in conclusion, it is the opinion cof t.is
department thet nurseries, as defined In your guestion,
do nct come witiin the meaning of Section 13215, R, £, Vo,
1929,

nespectfully submitted,

Le RICHARDS CREECH
Asslstant attorney Geuersal
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