
INSPECTION OF FACTORIES, WAREHOUSES, ETC .: S~a~e Commissioner 
of Labor has no authority und er Section 13218 , 
R. s. Mo . 192~, to inspect a nursery. 

~ebruary "" ' 1940 

• r . _ t.rl .... !:.r...C.I!olford 
J Otl .. i.;;.n .~..oncr of .1..1a.oor 
J effe rson Ci tJ , .issouri 

l>o u.r Sir : 

?- \ 
F If ED 

lfi __ 
e t.r>e i~ revOi_t.~t Of : JUr re~ue..;t 10!' an OpJ.nlon , 

ur ...... er dt.. ;e 01 Jar.uury 2 .... , 1~ !0, ~,h:t ~.,.L reaus as follo s: 

11 A ~ucsti c.n l:u.s o.r-ioon concerni ne,; 
the u.ut L.cri tJ o_ tl~s dep&rtr..er.t 
to ~aKe 1ns~ectJ.onn of nurseries 
who sell po t ted p l ants , bul~s , 
shruubery, etc., ro~n on their 
prer.ises. lhe i ns pec tion of 
t hese estaolishr. cnts bJ.vo boon 
~ade ~~der t he provisions of uc ­
tion 1..>218 of t!J.c .{evisea Statutes 
of l 1osouri, 192~ , ~J class i f y1n& 
ther. a s nc- rcar ... tJ. lo ostatJ llsbments 
beco.u~ e 01 t he ft..ct that they do 
a \"ltvlosulc;; anC.. retail •n.-sino~:J 
,.,1 tL tht... proaucts c,ro m uy then • 

.. i l l Jou .t- lCL.~e L.ivv u s un opinion 
in Li 1.3 :r:.t.. ttur·, u.c..vl~h!~ .~hether or 
uot v1o h.a vt:. ... l.l~ .... eu. t ..... ori tJ to 1 uke 
sucL !.nst-ivctlons u.nuor tile provi ­
siOl.LS 01· Lho ~ection E.bove r .• ention ­
oa . " 

~ o c.. ... s ume fi'OO }Our St<.. tol:'lent that JOU hu vo J.n 
r:.lnd nurseries 11. the. t r ue ~enoe o1 tl: .. e ,.,.ora, ~nd WJ.~a'tover 
ut;llin 0 l~ done J'J t:•et1. 1~ fro,_ nur~erie.a _;roper, lind 
do no t LLVC l n inu poroons who sell nursery p ... •oducts 
but d.o not pr oduce ~ny o1 tho yrou.uctions ,.l.d cll they sell . 
'l.t .. eJ.'cfore , tldc. o,:-~ini on 1~ ~·cstrlctoa t; O nurseries i n tl.c 
truo sense 01 t~c or.... ...k t .1.s , ~LE> t,rouL~ t.na producl.nv 
o.t bul b s , shrubs , potted .k-'lan~.s and. all manner o.L breenhouc.e 
products . 
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Section l..52l o , :\. . .. . LO . 1929 , vhapter 95, 
Article 59 , \il. i ch .Arti cle .)9 h£l.., to do ni t h the 
1ns1-ection o1 1 actorios , ~~s.rehouaes , 0tc., roads as 
fol lOVJS : 

"·.l.'iJ.e :..tu.t e <.;or.uni~si oner O.J. l&bor 
~u lr.cir strl&.l .J.nSf-eCtlon n.~y ul-
v!ue t .... t:> ~ ... ... t.0 lntc- dJ.stricts , as-
bivn one or more deputy lnsp~ctors 
to eucL. district , &Hu ~ay, at Lis 
U .L ~c .. ' e t .l. en, Cl-...Ilbe or truns1 er tL.a. 
1ror. one ..u~trlct to o.r.other. I t 
sh&l l o~ tl~ duty 01 the uorrxdssionor, 
l:.l s a~sistants or ae,tJu.ty lns.t'c:.ctors , 
to r .. a.ttE:J not le.:ja than t wo ltlDFectiono 
duz•inf,; each 'J6a.r of all fuc tor l es , 
\ib.J.'Ch0u.sea , oilice uulluil • ._. ... , i r~i e)'J.t 
ae1.otb , ~c.ciune ~l:o,t.~s , e,&r&£:,<>& , l a.un­
o.rleo , ~c.ncn1e.ut workohop:.. , bake ~L.ops, 
restaurants, bowlil~ alleys , ~ool bhll s , 
theaters , con~ ort l~lls, ~ov:~ ~lcture 
hot..ses, or p l aces of puolic ar..1use:r.. en t , 
nnd all othe r mo.nufacturing , mechanicul 
and r. c.rcantllc establisbr_or.ts anc ''ork­
sl .. ops . TL.t.. lust i n ::._!Jec tlml sl:u:ll De 
COt ~.~letev. 01. or before tl.o f .:.rst uuy 
of vcto ...,er oi each yt,a.~· , c.. L.<.l t:.c cor.t-
i iss loner shall ul.- o1·cc. ... 11 lm:s 1 o­
l at.J..nr. to the ln2pection of the cs ­
taLll bbr.wnts onumcre.too. heretoiore 
in tL.is sec tJ.on, an\..t. pro~ccuto all 
pcr:.. ons for' violat_r-___ tho :..sx:e . Any 
:r..w.ic..Lpal ordina .. ce r e l ati no t c said 
ests.blisbr...cnte or t heir inspection 
shall be enforced by tl~e cor..L.i ;.;oolonor • 
.1.t'.1.E: cor.:mi._,oi on cr , h is assistants and 
deputy ins _yec.tors , may udl:Hnister 
oaLho ann t~c atfidavits in ~atter~ 
conc0rn1~ the e ru orcer:_e nt of the 
various establis~.ents; r rovided, 
thut the provl ion of tL1s section 
s ha.Ll not appl y t o morcantil e estab­
lisbr.lents t hat eriploy l os s than ten 
_persons that a rc located in towns and 
citie s that have t hree thousand i n ­
~~s. oi tants o r less . n 
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In the ~ase of 01 t,; oi Czurk v . Har.mond, 49 - .. 
( 2d} 131, the court uef ined the word "rJerchant" as 
follows : 

"A I:lOrchhnt .i.s one w ..... o l s e.n.gut,ed 
in the pu.c'clu ... se ana :..ale oi e.,oods ; 
o. 'trafficker, a trader. " 

. . 

In \Jords anu yhra.5es , bt l:. .i.;d.ition, \'OlUI!1e 3 , t he 
term "mercant_le esti;.!.bllsLment" has b~en defined as 
1 ~..- llOVIS: 

11A oercantile estuolisb:r:·,ent is a 
pl ace ~;here t he buying and sellin0 

of artl~les of ~erchandlse i s con­
ducted. Veazey ·.~.·ruck Gompany v . 
nraza, 37 fnc . (2d) 294, 169 Okla . 
418 . n 

Section 1 .... 218 , supra , ha s to ao Hith the ,...owers 
ana duties of c~~. i s sior.ers and deputi es . If nurseries 
&re to oe ~nspected, the right must came pnder the 
pro "V isions in the uf oresaid section. 

Section 1007b, i . s . Lo . 1929, defi nes who is 
declHred to be a r:.erchant , b.!ld tl'U~ section reads e.s 
.follows : 

"Lvery ~erson, corpor ~tion or co­
partnerohip o.:. persons, who shu.ll 
deal ~n the selli1~ of booda , uares 
and r ... ercbandise, .:..nclud ~nL clocks , 
at any s t ore , stand o~ place occu­
pied f or tbat ~urpoae is declared 
to oe a ~erchant. " 

In the case of Kansas .;i ty "' · Loroer, 64 !:o . kpp. 
oOO, the court, in d.:.scusslns .tl...o word "r:!orchant" , defined 
it as i'ollovs : 
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"'.!J.e ~.orr.. ' L.erclili. ... t ' has .Jeen de­
!'l.ned t o uc .:.. .. .cictly a tJUYCl", out 
oy eAtcnalon, one w1 ... c ou)'s to sell, 
or ...>uys ~;;.nd Sl-lls; one t.ho a.euls llL 
the purcb.li.se ot oooa:5) aaeal cr in 
1-erche. .... aise ; E. traa.er. 1\.inne.Y ' s 
LE.VI .L ict. t: ~.. los . 4b9 . une who buys 
to sell a g ain and wl'J.o a oe ::J both, no t 
occasionall y , ~ut .. ~)itually, as a 
o:J.siness; one \Jn~.., ouys and ::.ells an 
article • .nnderson' s Law .L)iet . 671 . 
vne who is er~a0ed ln ti.e cusineos 
of buylnu comoerclal c~J.Oditles a nd 
sell ing t r.er .. a Laln i or t he sake of 
prof 1 t . Jcr tury Diet. 371 3 . " 

I n the case o1 . r d ~a~inc 8o. ~any v. ~ity of Ste. 
Genevieve , 1 19 S . H. (2d) 292, tho Suprere vourt hnd this 
to s ay: 

" A t: ercha~t is C!.e who is er.L,~eu 
1 ...... the purcr..t:.se ~nd se.le of oods ; 
a tra1f~c~er ; a truder . ~ v w u ~ 
... z::auuf ac ti.li'er 1 s ont.. G.ttut c..· ed in 
r akin__ :r::Lt.ur~t..lo , 1·aw or :t>artly 
1'1n1s:O.ed, i1 ... to '.1ares suit!:..ol e for 
usc. · .. · -~ .... · . .- ·~ ' The Larked ulst.~.nc­
tlon ...>ot~eer. a u~u .. uiact urer una a 
~erchant is th.Ltt the r.ercha.nt , or 
aealer, oells to earn a rrcfit, and 
the uanufacturcr sells to cake pro­
fit ulread.Y e arned. he nust ouy the 
cute.~.·ials out of wl~ici. to r..a.ko Us 
f_niahod product , anu Le nust sell 
the product of his factory utter it 
is f lni5.&.4e d . ....,ut s-uch dec.lin. s are 
llot ... is occupation. The one supplies 
l:..ii:l w 1 th the I:!.ll terials with which 
to ~ursue 1 t , wt...lle the o ther r. erely 
enables l..in';. to take t he profit earned. " 

pon the unalo y o f thct.c cusos und tho r eascni n .. : 
of the. courts , v,_ ic:!:. \, e t .. ink ls sound o.hd. a .. .t-~liec to 
tLe i nstant ~uestion t:<Skcd by your- a e pc.rtr.ent , TJO r.ust 
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concl ude tht.t .-.H t ..... 0 opcra.~.ion of' a nurs ery uuL.!.UOS$ 1 
it 1 s <:ileoentary Lhu t i;ht:; ~H .. (;;dt,) or pl ants t:.t•e p l s.ccd 
in tl..t. Lrom.d , a.r ... d , a1 t e:-r u.ue t:L e , tl:.ey t,r ow and 
1:ul ti~ly into sal abl e ~rouucts ; aud one who i s e~~0od 
lr. such b.._slness r1ust be thoU[.ht o f as cne "'- o .cJroduces 
'bulb s , pl ant ... , trees a.nc ot!. r .t~..:·oductions \.bier. are 
g ror.n by t:..l r icul tural t:"eans . After t~-l...lC )."'oduc tlons 
&re raised, t:.ey :ll.. ve en.l:.t.-..... cod t .e. sel vos .:!. va lue , a.~d 
the ~i t ua ti on coni ror.t.:._ t t~e u mer O.L t.~ e nursery is 
to real_ze a profi t f r ox:. is produ~ts . Le is in the 
sa:. c pos i tion e.s a rau ... facturer v1:..o -.:o1werts rnw z:&tcr.:.als 
i~to a f ..... it..Led .tJroc..uct und, havlr-b succeeded in u.oing 
t!us , sells .1..ds prouucts • 

. e cor.cluae , ti erefore , tl.e.t tue situations are 
Vbry c l osel y relo.ted c..l thout>h they l,;..:-e "'tt..ry 1 oro.:.vr• to 
eacl. otL..er. !I• \.!_c -i..,Lt oi t~E.. rt-a3CJ..L•v c~ t ..... e t.rd 
.:...aJ{il:, ~or:-!--uny CCLSf; , ... upra, ultt.- 1.:. ari ven to t.L.o conclu-
&lcn tl.1.. t in tl1e o.t"t... r ... t-Oll of the nursery, .1.ich f o r the 
!Ju.rpose cf t ... _ib o_ lnion 18 tukcr. to .Je tht. .!-'ril:: .... r-,t busine~s, 
vu:en tb.e product..1.ons a .. ·e oroduced 1 r an tl ... e l and, anu once 
1n a salabl e stute, Lhe· o,ner ~~~olJ taKe s ~ro1it ~ldch 
he. hao ear!lc..d ooco.use ot l:..!.s el fort~ ~n tr ... e c,per utl on .... 1 
tne nu.roery , \'/L.(:jreao , a mc.r~hh.nt i s one ws..o operates Lla 
bus1r.c.es Yli th u v lew of rcallzin.; .tJrofi ts v: .• iclJ. cor .. e fr01:.. 
sk ... l l l ul purcht....-e , bb.r t e_• , bJ: oculu t.lon t.u.a sale. 

:.he tern "r. erca:1tllo eatabliab .. ent 11 i s further 
def! .• ed tu be a ~lace Tll...cre tno .Juyll.r.u and ael l L.o of 
an articl e c1 z::erchaHdiso as un er. p l oynent 1::. conductod. 
tee 21 c. J . 9 04. 

Thero1or o, in concl usiorJ , it is the opin i on of t is 
departt or..t tiu.. t nurseries , Qb uef .:.r...ed .:.n .rcur <;".le s tlon, 
do ret cor..t.. wlt .. in t1e LC.anir<t. oi [.ecticn 1 321 ...> , • • !: • • o . 
192G. 

.eSJ-OCtfu..l.ly subri t tcd, 

• L~ .:>S ~.\:; ~:. 
k' ss.LstaHt .11.ttor ney Ge1.Lerul 

A-. PhJVED: 

•. • J . ....L .u~ 
( J~C t lllt.., ) H.~ tor ney u on(;r a l 

BRC : \J 

- .. ~ 


