EXTRADITION FROM CANADA: Of person convicted of robbery
whose sentence has not been executed, effected
by: application by governor for requisition;
reguisition by United States Sec. of State;
judicial proceeding in Canada; order of surrender,

september o, 1940
'k

FILET

tionorable Thomas i, Scott, wWarden
iuilssouri ttate Peanlitentiary
Jeliierson City, liissouri

Dear 3lir:

This 1s in reply to your request for our opinion
by your letter dated December 15, 1939, which is in
the following terms:

"1 kindly asi: that you advisg what
legal procedure is to be followed

in returnin; an escaped prisoner of
this institution from Canada. The
subject 1s a Canadlan Citizen Dby
birth and residence andat the present
time is incarcerated in the Stony
llountain Penitentiary, Canada, A
detainer, stating that the subject
is wanted by this ilnstitution as an
escape prisoner, has been filed with
the Canadian authorities.

Your opinion as to what steps we

should take in effecting the return
of this escaped inmate to our insti-
tution will De greatly appreciated,”

Your letter dated January 35, 1940, further stated
in part: .

"rn further reference to our tele-
phone conversation tils morning, have
ing te do with the above named subject,

I am enclosing herewith copies of corres-
pondence between ny office and the Cana=-
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dian authorities having to do with
the return of tlils man to Iinish the
remainder oif i.ls centence at this
institution,

Qur records indicate thet Joan Guun,
our #35921, was received at this in-
stitution December 1&, 1929, from
Cooper County to serve a sentence of
12 years for the crime of Kobbery 1in
the 1lst degree and thet while on de~
tall duty at Dwin; Ferm he escaped
Septerber 27, 1931, This man 1s now
incarcerated in the Stony lountain
Penltentiary, Canada, under the name
of Join Lynch, their reglster /4635,
You will observe that !.r, Watson, (let-
ter designated ;1) states this sudject
apparently born in Hearilton, Untario,
and it is therefore not possivle to
return him to the Unlited :tates via
aeportation,

W W W W W W T W e W W W W W W W W

{our opinion as to what procedure we
should Iollow in this particular case
will ve _reatly appreciated,”

This opinion has heretofoirre been hela in abeyance
by agrcement between your office and this oifiice, in
order that the Depurtauent of Penal Institutions may
deterrine whether it wishes to proceced wlith the extra-
dition of the fugitive now or later, and in order to
try to sscertain wihether the Canadlan authorities will
be willing to discharge the fugltive through some method
other than extradition,

ixtradition 1s internstional, It 1s defined in
1l ! oore on Ixtradition & interstate denditlion, Section
l, page 3, as:
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"Extradition has been defined as the
act by which one nation delivera up
an individual, accused or convicted
of an offence outside of its own
territory, to another nation which
demands him and which is competent
to try and punish him,"

The return of a fuglitive from one of the United
States of America to another is correctly termed "inter-
state rendition." 2 loore, supra, Section 516, page 819,

International law recognizes nc right to extradition
apart from treaty, In Factor v. Laubenheimer, 78 L. kd.
315, 1. ¢, 320 (2), 54 s, Ct, 1981, 290 U, S, 276, the
Supreme Court of the United States said:

"But the principles of international
law recognize no right %o extradition
apart from treaty. While a govermment
may, if agreeable to its own constlitu-
tion and laws, voluntarily exercise the
power to surrender a fuglitive from jus-
tice to the country from which he has
fled, and it has been said that it 1is
under a moral duty to do so, (see 1
loore, Extradition, Section 14; Clarke,
Extradition, 4th ed. p. 14) the legal
right to demand his extradition and
the correlative duty to surrender him
to the demanding country exist only
when cregted by treaty. See United
States v. Rauscher, 119 U, £, 407, 411,
412, 30 L, ed, 4206-427, 7 S. Ct. 234;
Holmes v, Jennison, 14 Pet. 540, 569,
682, 10 L. ed. 579, 593, 600; Uhited
States v, Davis, 2 Sumn, 482, Fed. Cas.
7:,14,932; Dos Santos's Case, 2 Brock.
495, Fed, Cas, No, 4,016; Com, ex rel.
Short v, Peacon, 10 éorg. & R. 1263 1
Moore, Extradition, Sections 9-13; cf.
Re Washburn, 4 Johns. Ch, 106, 107, &
Am, Vec, 5483 1 Kent, Com. 37. To de-
termine the nature and extent of the
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right we must look to the treaty
which oreated i1t. The guestion pre-
sented here, therefore, is one of

the construction of the provisions

of the applicable treaties in accord-
ance with the principles governing the
interpretation of international agree-
ments,"

| The extradition of tiLis fuglitive from Cenada 1s
governed by the following treaties made between the

United States of America and Great britain: Article X

'of the Webster-Ashburton Treaty of 1842, 8 Stat., page 5763
'2 Moore on Extradition & Interstate Rendition, page 1095,
et seq,, in part provides:

"It 1s agreed that the United States
and Her Britannic rajesty shall, up-
on mutual requisitiocns by then, or
their ministers, officers, or authori-
ties, respectively rade, deliver up to
Justice all persons who, being charged
with the crime of o « « robbery, « « «
cormlitted within the jurisdiction of
either, shall seek an asylum, or shall
be found, within the territories of
the others « « « The expense of such
apprehension and delivery shall be
borne and defrayed by the party who
makes the requisition, and receives
the fugitive."

The Treaty of 1859, 26 Stat., page 15083 2 loore,
supra, page 1096, et seq. provides that it shall Dbe
"supplementary to the Tenth Article of the Treaty,
concluded between the same High Contracting Parties on
the 9th day of August, 1842," Said treaty of 1889
further provides in part:

"ARTICLE VI.

The extradition of fugitives under
the provisions of this Convention
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anuy of the said [enthr Article shall
be carried out in the United Ltates
and In Her l.ajeaty's dominions, re=
spectively, in conformity with the
laws regulating extracltion for the
time being in force in. the surrender-
ing States,

i ARTICLE VII,

The provisions of the sald Tenth Arti-
cle and of this Convention shall apply
to persons convicted of the crimes _
therein respectively named and specified,
whose sentence therefor shall not have
been executed.

In case of a fugitive crimlinal alleged

to have been convicted of the crime of
which nhls surrender is asked, a copy

of the record of the conviction and of

the sentecnce of the court vefore which
such conviction took place, duly authen-
ticated, shall be produced, together

with the evidence provin; that the prison-
er Ls the person toc whom such sentence
reiers,"

The 1list of crimes for which extradition may be
granted between tihe Unlted States of America and Creat
Oritain and Canada was enlarged by a cupplementary
treaty batween CGreat critain and the Jnited States,
narely tiwmt of 1900, 32 Stat. pa.e 164, and by another
supplementary treaty of 1905, 34 Stat., page 2903, The
latest extradition treaty between (reat Sritailn and the
United Scvates of Amerlca was that of 1932, 47 Stat., page 2122,
It does not epply to the lminion of Canada, Article XIV
of sald treaty in part provides:

"iis Britannic liajesty may accede to the
present Treaty on bLehslf of any of hils
Dominions heresfter named == that 1s to
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say, the Dominion of Canada, + «
Such accession shall be effected DY
a notice to that effect given by the
appropriate diplomatic representative
of His lajesty at Washington . « « "

By a letter dated January o, 1940, this office
asked the Department of State of the United States
whether sald Treaty of 19352 had been made applicable
to the Dominion of Canada by accession as provided Dby
the above quoted Article XIV, By a letter dated January
11, 1940, Hr, Green H, Hackworth, Legal Adviser of that
department, in part stated:

i
"The Treaty of Extradition with Great
Britain of 1932 .ot, through Article
14 thereof, been mhde a.plicable to
Canada, Thereforey, in accordance with
the concluding aph of Artlcle 16
of this same treaty the practice of ex-
tradition between the United States end
Canade would be governed by the treaties
of 1842, 1889, 190U, and 1905, which are
referred to in your letter,"

(The earliest treaty, namely that of 1794, 2 lioore,
supra, page 1095, did not authorize extradition on the
charge of roboery,)

The foregoing treaty provisions show that extradition
of this fugitive, John Gunn alies Jolm Lynch, may De
pranted because he has been convicted of the crime of
robbery.

The above quoted treaty of 1842 provided that
fugitives should be delivered up upon the making of
requisitions, Applications for requisitions based on
a violation of or ~onviection of vioclation of the laws
of one of the United States of America must be made by
the Governor of the demanding state to the Secretary
of Stute of the United States. The latest memorandum
issued by the Department of State regarding extradition
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is thit of September, 1921, of which a copy is in our
file., At page 1l it states in part;

"ILitradition will be asked only from
a Ooverrment with which the United
Stutes hes an extradition treaty, and
only for an offense specified in the
treaty.

All spplications for requisitions
should be addreszed to the Cecretary

of tvate, accomnpanied Ly the necessary
papers a&s hereln stated, VWhen extra-
dition is sought for an offense within
the jurisdiction of the State or Terri-
torial courts, the application must
come from the governor of the State

or lerritory."

The merorandum oi the Lepartrment of State relative
to extredition of July luBd (and of lLiay, 1l&903 1 lkoore,
supra, page 933339, Section 226 et seq.) is to the same
effect,

It would pe appropriate for the VWarden of the Missouri
Stete Penitentiary to inform the Governor of the facts, and
to request him to make such application,

The application for a reyuisition should be in
triplicate (meucranda of Department of State, supra),
It should 1nclude duly authenticated, verified, complete
coples of the record of conviction and sentence of the
fugitive (Treaty of 1lc89, article ViI, supra). .egarding
eviden¢e of conviction, the memorandum of the Department
of State of Septenber, 1921, page 1, in part states:

";f the person whose extradition is de=-
sired has been convicted of a crime or
offense and escaped thereafter, a duly
authenticated copy of the record of con=
viction and sentence of the court is or-
dinarily sufficlent,”

Sald application should include certified prison
records and sworn statements showing that the sentence
of the fugltive has not been executed, that is, that
he escaped before serving the periocd of time for which
he was sentenced,
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- Saild records must be duly certified and authenticated
by the officers of the court, the oificial character of
the officers and thelr authority to act must be certified,
and all of the documents must be "then authenticated under
the great seal of the State making the application,"™ The
seal of sald state will thereafter be suthentlcated by

the Department of State of the United States (memorandum
of Department of State of September, 1921, page 2), Also,
see Department of State memorandum of liay 1590, 1 Moore,
luprl, 335, l. c, 336.

Said memorandum of September, 1921, page 2, further
states in part, regarding the contents of the application;

"Application for the extradition of a
fugitive should state his full name, if
known, and his alias, if any, the of-
fense or offenses in the language of
the treaty upon which his extradition
is desired, and the full name of the
person proposed for designation by the
President to receive and convey the
prisoner to the United States, It
should also contain a statement to the
efiect that 1t 1s made solely for the
purpose of bringing about the trial and
punisiment of the fugitive, and not for
any private purpose, and that if the ap~-
plication is granted, the criminal pro=-
ceedings will not be used for any pri-
vate purpose,”

It is recormended that the application include
asuthenticated records of the Missouri State Penitentiary
and the Federal Bureau of Investigation of the Department
of Justice of the United States, inecluding fingerprints
and photographs, in order to identify the prisoner as
the convicted person who has escaped from the lissouri
Stete Penitentiary.

Said application should include suthenticated
copies of the Laws of Missourl showing what crime the
fugitive committed. The crime of robbery in the first
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degree, of which this fugltive was convicted, 1s defined
by Section 4088, R, S, Mo, 1929, (Mo. St. Ann,, page
2856), and it includes such elements of the crime of
robbery at common law that it clearly comes within the
list of crimes for which extradition may be granted
under the treaty,

Neither the Department of State of the United States
nor the Governor of Kissouri has any printed forms of
application for requisitions, Heference may be made to
an application written in March, 1934, by the 0ffice of
the Attorney General of Missouri, and used by others in
an effort to effect extradition from Canada, in the case
of State of kilssouri v, Betty Jackson, It is a part of
the official records of the Secretary of State of Missouri;
it was filed there on liarch 22, 1934, in Box 208, Other
forms are in 1 Moore on Extradition & Interstate Hendition,
page 344-356, Section 233 et seq, Of course, we will
prepare the above mentioned papers if and when the warden
wishes us to do so,

The expense of this kind of proceeding must be borne
by the State of Missourl, Treaty of 1842, supra, above
quoted, states that such expense must be borne by the
demanding nation, The mermorandum of September, 1921,
page 3, supra, states, "Where the requisition is made
for an offense against the laws of a State or Territory,
the expenses attending the apprehension and delivery of
the fugitive must be borne by such State or Territory.
Expenses of extradition are defrayed by the United Stutes
only when the offense 1s against its own laws," Also,
see 1 Joore, supra, Section 399, page 604-606,

The lLepartment of Penal Institutions of liissouri
has a right to pay such expenses, Section 8437, R, S.
Ko, 1929, (Mo. St. Ann,, page 6213), as amended, Laws
of kissouri, 1939, page 581, Section 1, provides:

"Whenever any convict shall escape from
the penitentiary, it shall be the duty

of the commission to take all proper mea=-
sures for the apprehension of such cone
viet; and for that purpose it shall offer
to pay a reward, not exceeding one hundred
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dollars, if such conviet be apprehended
outside of Cole county, and twenty-five
dollars if such cuwi.a% be apprehended
in Cole County, for the apprehension and
delivery of such convictj such reward
shall be chargeable to the state., A8
amended, Laws 1939, p. 685, Section 1,"

The reference to "the cormission" in said Section
8437 1s to the commission of the Department of Penal
Institutions, That commission is c¢reated by Section
8316, R, S, Mo, 1929, (Mo. St. Ann,, page 6174), as
amended, Laws of Missouri, 1933, page 564, Section 1,
and 1t has control and direction of the penitentiary,

It must have been intended by the legislature
that the funds appropriated by 1t would be used to
perform the duty of apprehension of ceriminals, The
legislature npzroprhtod One Million Dollars for, among
other things, "travel within and without the state,”
as a part of the appropriation specifically for the
Missouri Penitentiary in Laws of kissouri, 1939, Section
1, page 81, 1t appears that the expenses of this extra-
dition may be paid from that appropriation,

The legislature appropriated $25,000.00 "for the
apprehension of criminals™ as a part of the total appro=-
priation for the expenses of penal institutions and
eriminal costs in Laws of Kissouri, 1939, Section 2, page
91, That appropriation legally would appear to provide
& fund for the payment of the expenses of this extradition
case, However, the State Auditor has informed us that
that appropriation has been exhausted by payment of expenses
of interstate rendition,

The requisition of the United States is addressed
by the Secretary of State of the United States to Canada
through the British linister at Washington, D, C. (1 Moore,
etc,, supra, page 328, Section 2813 25 C, J., Section 65,
page 279, Note 53). Thereafter a judicial proceeding is
necessary in Canada,

It is to De recalled that Article VI of the Treaty
of 1869, heretofore quoted, provides "that extradition
shall be carried out in conformity with the laws regulating
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extradition for the time being in force in the surrender-
ing states," The latest extradition law of Canada to
which we now have access is the Ixtradition Act in Revised
Statutes of Canada, 1906, Volume III, Chapter 15§, page
2029-2040, Pertinent portions of that Act are quoted

and cited below, :

Seetion II provides that “extradition arrangement"
means "a treaty, convention or arrangement made by His
liajesty with a foreign state for the surrender of fugitive
eriminals and which extends to Canada # # # ¥

Section III provides in part: "In the case of any
foreign state with which there is an extradition arrange-
ment, this Part shall apply during the continuance of auch

arrangement ;"

Section IX in part provides: "All judges of the
superlor courts and of the county courts of any province,
and all commissioners who are, from time to time, appointed
for the purpose, in any province by the Governor in Couneil,
under the Great Seal of Canada, by virtue of this Part, are
authorized to act judicially in extradition matters under
this Part, within the province; and every such person shall,
for the purposes of this Part, have all the powers and
jurisdiction of any judge or magistrate of the province."

Section X provides that "a judge may issue his warrant
for the apprehension of a fugitive on a foreign warrant
of arrest, or an information or complaint laid before
him # # #," The purpose of this warrant is merely to
bring the fugitive before the judge for a hearing., The
form of this warrant, which is a part of Second Schedule
of the Act, recites that the fugitive is to be brought
berofe the judge"to be further dealt with according to
law.

Section XIII provides: "The fugitive shall be brought
before a judge, who shall, subject to the provisions of this
Part, hear the case, in the same manner, as nearly as may be,
as if the fuglitive was brought before a justice of the peace,
charged with an indictable offence committed in Canada.”

Sections XIV and XV provide that the judge is to hear
evidence regarding the issues, in effect,
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Section XVI provides that judiecial documents, depo=-
sitions or statements on oath may be received in evidence
to prove a conviction, and Section XVII declares that
such papers may be deemed duly authenticated if certified

to be originals or true copies by a judge, magistrate or
officer of the foreign state,

Section XVIII in part provides: %"(a) In the case
of a fugitive alleged to have been convicted of an extra~
dition erime, if such evidence is produced as would, aoc~-
cording to t.‘n law of Canada, subject to the provisions
of this Part, prove that he was so convicted; . . . . «
The judge shall issue his warrant for the cammittal of the
fugitive to the nearest convenient prison, there to remain
until surrendered to the foreign state, or discharged ac-
cording to law, 2, If such evidence is not produced, the
Judge :h.ll order him to be discharged. R, S.,c. 142,
.. 11‘

Section XIX requires th: t where a fugitive 1s comnmitted
for surrender, he must be informed that he has a right
to apply for a writ of habeas corpus, and requires that
the judge transmit a full transeript of the proceeding to
the Minister of Justice, The Kinister of Justice then may
order the surrender of the fugitive to the foreign state
(Section 26, form of order Second Schedule), and on that
authority the authorized agent may remove the fugitive
(Seection 26),

The fugitive in this case is now confined in the
prison in Ceanada. By a letter dated March 1, 1940, the
commissioner of the hoyal Canadian Mounted Police informed
this office that "this convict's term is due to expire on
the 16th of March, 1945.," He further said, "It is, of
course, quite within the bounds of possibility that the
Remission Branch of the Department of Justice here may
consider the release of this convict before 1945 in order
thet he may be returned to your custody."”

In this connectlion, Section XXIV of seid Act in part
provides that: ™A fugitive . . . who is undergoing sentence
under a conviction in Canada, shall not be surrendered until
after he has been discharged, whether by acquittal or by
expiration of his sentence or otherwise.,"
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And, Section XXVIII provides: "If a fuglitive is
not surrendered and conveyed out of Canada within two
months after his committal for surrender, or, if a
writ of habeas corpus is issued, within two months after
the decislion of the court on such writ, over and above,
in either case, the time required to convey him from the
prison to which he has been committed, by the readiest
way out of Canada, any one or more of the judges of the
superior courts of the province in whieh such person is
confined, having power to grant a writ of habeas corpus,
may, upon application made to him or them by or on behalf
of the fugitive, and on proof that reascnable notice of
the intention to make such application has been given to
the inister of Justice, order the fuglitive to be discharged
out of custody, unless sufficlent cause 1s shown against
such discharge. R. S, ¢. 142, section 19."

The circumstances avove stated and the two sections
last quoted above make i1t advisable to ascertain whether
the Department of Justice of Canada would wish to discharge
the fugitive frem their custody if the axtradition proceed-
ing above described can be succesafully consurmated, If
the extradition proceedings were commenced without such
an understanding, and before expiration of the present
sentence in Canada, the fuglitive's imprisomment in Canada
would delay his rermoval within the required period of two
months after his committal for surrender, and thereby might
furnish a ground for his discharge from custody under a
premature extradition proceeding. Without such an under=-
standing the present Canadian imprisomment would probably
prevent the issuance of the warrant of committal for
surrender by the judge, and the order of surrender by the
minister of justice, Those obstacles would be obviated
by the discharge or parole of the fugitive from the
Canadian imprisomment while the extradition proceeding
was pending, and after issuance of the preliminary warrant
for the hearing.

If an agreement for discharge of the fugitive from
Canadian custody is not made, then we suggest that the
institution of extradition proceedings be withheld until
about two months before the expiration of the fuglitive's
Canadian sentence for the reasons stated above. 1If you
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wish us to cormmunicate with the Canadian autlorities
regarding such an arrangement, we shall De ;lad to do
80, ¢

The sbove Quocted and cited Extradition act oI
1906 is the seme in effect, if not exactly so, as the
Canadlian txtradition Act of 15t6, Revised Stututes of
Canada, 1686, Chapter 142, 1 l.oore on Extraditlon, supra,
Section 448, peye Gbk-6943; Sectlon 421, pa e 630,

8y our letter, deted January o, 1940, to the
Secretary of State of the United States, we ingulred
whether some representative of the joverrment of the
United States of Amerlica will represent the State of
ulssourl in the judiclael proceeding in Canade above
mnentioned, The reply of iir, Hackworth, dated Junuary
11, 1940, in part stated;

"The GCover:xent of the United States
has no facillities in extradition cases
for effecting the identlty of fugitives
fror: the justice oi the several Liates,
It 1s therefore suggested that 1i the
circumstances so werrant you consider
the desirabllity of having your State
effect the identity of the accused,"

Therefore, if the Department of Pensal Institutions
decides to effect the extradition of this fugitive, a
representative of the State of ;lssouri should conduct
the judiclal proceeding in Canada,
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CONCLUSION

Under existing treaties and laws of Canada, extra-
dition from Canada to the United States of America of
a person convicted here of robbery, and whose sentence
has not been executed, may be effected bys Application,
by Governor of Missouri to the Secretary of State of the
United States for a requisitionj requisition by the
United States on the British Ambassador at Washington,
D, C.} & judiclal proceeding in Canadaj and, order of
surrender by the Minister of Justice of Canada. The
State of Missouri must pay the expenses. The Department
of Penal Institutions of Missourl may legally pay saild

sxpenses,
Respectfully submitted,
LAWRENCE L, BRADLEY
Assistent Attorney General
APPROVED:

(1etiqg§.attomw General
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