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.EXTRADkTION FROM. CANADA: Of person convicted ~of robbery 
whose sentence has not been executed, effected 
by : appl icat ion by governor for requisition ; 
re quisition by Uni~ed S~ates Sec. of State ; 
judicial proceeding in Canada ; order of surrender. 

~ept~~oer o, 1~40 

Lonoi'~ble Thomas L . Scott, \·ia rden 
i,. issoliri State Pet.i t entiary 
Je11er!son City , t. issouri 

Dear Sir: 

~his is in re pl y to your request f or ·our opinion 
by your lett~r da ved Dececber 15, 1939, wluch is in 
the fql lowine ter.ms : 

"I ki ndly asl: that you ad vi s~ v1ha t 
l egal procedu~e is to be followed 
in returnln.-> an escaped prisoner of 
this i nsti t u tion from Canada. The 
suojec t l s a Canadian Citizen by 
birth and residence sndat the present 
time i s incarcerated i n t he Stony 
Lountain Peni tentiary, Canu.cia . A 
detainer, sta ting that t he subject 
i s wanted by this institution as an 
escape prisoner, bas been filed ulth 
t he Canadian authorities. 

Your opinion as to what s t eps we 
should take i n effecting the ret urn 
of this escaped i nmate to our insti ­
tut ion will be greatly appreciated. " 

Your l etter dated J anuary 3, 1940, further stated 
in part: 

" In further r eference to our t ele­
phone conversation t .. ... is norn:i.r.tg, hav­
ing to do with the aoove nmed subject . 

I ar_ enclosing ber En71 th copies of corres­
pondence between m.y office and the Cana -
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d ian authori t ies havJ.ni::> to do \1i th 
the re turn of t his 118.11 t o Iiuish t he 
r•eo.a inder Of --lS u0~1 tew~G a t thiS 
lnst.it ution, 

OUr r ecords indicate tb& t J oiln Gu:c.LI1.1 

our # 35921, was recei ved at thi~ in­
utltution Dece.ober l b , 19 29 , f r om 
Cooper County to serve a sentence of 
12 years for t he crime of Robbery in 
the l s t degree and t ha t wl~le on de~ 
t ail duty a t ~~~n0 Far.m he escaped 
~epter.:ber 27, 19 31, This o an is now 
i ncarcerated ln t he Stony ! ountain 
Pen i ten tiary, (}anada , under t he nar:1e 
of J ohn Lynch, their l'e t:..i ster , 4o35, 
You w.1. l l oo e rve that , r , ~:a tson, (let­
ter desiGn ated 1) s t~tes t ni s suoject 
a oparently born in Il&r-i l ton, Ontari o, 
and i t is t herefore not possible t o 
re turn bLm to the Uni t ed wtates via 
uepoi--t a tion, 

Your opi nion as t o what ).l'Ocedure we 
should :i"ollou in t his parti cular cas e 
will ue ~reatl~ appr eciated , " 

'l'his opir~ion has heretofore been helo i n abeyance 
by agr eemen t bet\;een your of f i ce anu thi s ofl i ce , in 
or uer that t he Dep~~~ent of Penal Insti t u tions may 
dete~ine whether i t wishes to proceed wlth the ex tra­
dition of t he fugit i ve now or l ater, and in order to 
try to a scer tain whether t he Canadian author i ties will 
be wil l i nQ t o di ~charbe the f ugitive throuhh same n ethod 
o t her t han ext radition • 

..1xtradit1on i s interna tional , I t i s uef~l~cd i n 
1 . oore on Lxtrad i t ion & .. nteratat e tenditlon , Section 
1, page 3, as: 
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"Extradition has been def ined as the 
aot by which one nation del iver s up 
an individual, accuaed or convic ted 
ot an o£fenc e outeide of ita own 
terri t or y, to another nation which 
demands ~ and which ia competent 
to try and punish h1m. • 

The return of a tugitive from one of the Unlted 
Sta tes of America to another is correctly termed "inter­
etate r endition. " 2 Moore, supr a , Section 516, page 819, 

International law recognizes no right to extradit ion 
apart trom treaty. I n Factor v . Laubenhe1mer, 78 L. Ed . 
315, 1 . c . 320 (2), 54 S. Ct . 191, 290 U. s. 276, the 
Supreme Court of the united States sai d: 

•aut the principles of international 
law recognize no r ight fso extradition 
apar t tram treaty. While a government 
may, if agreeable to its own constitu­
tion and laws, voluntarily exercise t he 
power to aurrender a fugitive from jus­
tice to the country fro~ which he baa 
fled, and it has been said that it ia 
under a moral duty to do so, {see 1 
Moore, Bxtradition, Section 14; Clarke, 
Extr adition, 4th ed. p . 14) the legal 
right to demand his extradition and 
t he correlative duty to surrender him 
to the demanding country exist only 
when created by t reaty. See Uni ted 
States v. Rauacher, 119 u. s. 407, 411 , 
412, 30 L. ed. 425- 427, 7 s. ct . 234; 
Holmes v. Jennison, 14 Pet. 540, 569, 
582, 10 L. ed. 579, 593, 600; Ubited 
States v . Davis, 2 Sucn. 482, Fed. Caa . 
~ .14,932; Dos Santos's Case, 2 Brock. 
49~, Fed. Caa. No. 4, 016; Com. ex rel. 
Short v . Deacon, 10 Serg. & R. 125; 1 
Uoore, Extradition , Sections 9-13; a£. 
Re Uashburn , 4 Johns . Ch. 106, 107, 8 
Am. ~ea. 548; 1 ~ent, Com. 37. To de­
termine t he nature and extent of t he 
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right e must look to the treaty 
wtuch creat ed i t . The question pre­
sen t ed here , there!'ore, i s one of 
the construction of the provisions 
of the applicable t r eaties in accord­
ance with the principl es governing the 
inter pretation of international agr ee­
ments. • 

The ext r adi t ion of ~!iS fugi tive from Ganada is 
governed by the fol lowing treaties c ade be tween the 
United Sta~es or America and Great tlritains Article X 
of tha Hebster- Ashburton Treaty of 1842, 8 Stat., page 676; 
2 Uoore on· Extradition & In~erstate Rendition , page 109 5, 
et seq., in part provides: 

ni t i s agreed t hat the united States 
and Her Britannic I..ajesty shall, up­
on mu t ual requisiti ons by the~, or 
their t:tinisters, officers , or au t hori• 
ties, r espectively ~ade, deliver up to 
justice all persons who, being charged 
with the crime of ••• robbery, ••• 
committed within the jurisdiction or 
ei ther, shall seek an asyl um, or shal l 
be found , within the ter ritori es or 
the o ther s •• • The expense of such 
apprehension and delivery shall be 
borne and defrayed by the party who 
makes the requisition, and r eceives 
the f ugitive. • 

The Treaty of 1889 _, 26 Stat., page 1500 ; 2 l~oore, 
supra , page 1096, et seq. provides that i t shall be 
• suppl ementary to t he Tenth Article of the Tr eaty, 
concluded between the same High Contracting Parties on 
the 9 t h day of Auguat, 1842. " Said treaty of 1889 
furt her provides in part z 

"ARTICLE VI . 

The extradition of fugitives under 
the provisions of thi s Convention 
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anu ot' t he saiu .... entil Article s ilall 
be carr ied out 11.1. 'the United •.> tat en 
and ln .ttE:. r Laj os t y's dooi nlons , re­
spectively, in conforni ty with the 
l o.ws reb~latinu extradition for t he 
ttoe being in f orce in, ~he surrender­
illb States . 

ART! CL:t: VI I • 

The provis i ons of the s ai d Tent h Arti • 
cle and of this Co~vention shall appl y 
t o pers ons convicted of tho crices 
therein respectively n od and specified, 
whose s entence therefor shall not have 
been executed. 

In case of a fu&l ti ve crlrainal alleged 
t ... have been conv:icted of the cr ime of 
which rds s urre .. 1der is asked, a copy 
of the record of the convict ion and of 
;he sentence of the court uefore .hi ch 
~uch convicti on too~ pl ace, dul y authen­
ticated, shal l b~ pr oduced, t oge t her 
wi t h the evi<1er1C6 provint.; that the pr ison­
er is the person t o whom such sentence 
ro1'ers . " 

The lis t of crim~s for wruch extr adition may be 
gr an ted ootween the United States of Amer l ca ana Gr eat 
.Jri t a l n ana Canada waa enl arg ed by a ~upple1.1en ts.ry 
treaty b~tween urea t ~ritain anu the Jni ted States , 
nm.ely ~liht of 1900, 32 Stat. pa~c l o64, and by anot her 
aup~lenentary t reaty o£ l v05, 34 St a t ., pa&e 2903. The 
la ~est extr~d1t1on t r eaty between Cr ea t ~ritain and t he 
United Scates of America wa s that of 1932, 47 Stat., pa._.e 2122. 
I t does not appl y to thcDDdnion of Janada. Articl e XI v 
of s a id t r ea ty in part provi des : 

"bis Br itannic ltaj esty cay accede t o t ho 
present Treaty on oehalf of any of his 
Domini ons hereafter n~ed -- that i s t o 
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say, t he Dominion of Canada, ••• 
Such accession shall be e!tected b~ 
a notice t o that effect given by tbe 
appropriat e diploma tic representative 
of his I .aj eaty at \'lashing ton • • • n 

By a le t ter dated January 5, 1940, this oftice 
asked the Departcen t of Sta~e of the United States 
whether said Trea ty ot 1932 had been made applicable 
to t he Domini on of Canada by acceaaion as provided by 
the above quoted Article XIV. By a letter dated January 
11, 1940, u r . Green H. Hackwort~ Legal Adviaer of that 
departoent. i n part atatedc 

"The Treaty of Ex adi tion with Great 
Britain of 1932 ha Lot, t hrough Article 
14 t hereof, been m de applicable to 
Canada. Therefore in ac cordance w1 th 
the concluding par graph o! Article 16 
o! t his saoe treaty the pr actice of ex• 
tradition between t he Un i t ed States and 
Canada would be governed by t he treaties 
of 1842, 1889, 1900, and 1905, which are 
refer red to i n your letter. " 

(The earliest treat~, namely that of 1794, 2 Uoore, 
aupra, page 1095, did not authorise extradition on the 
charge of roboery. J 

The foregoing treaty provisions show that extradition 
of this fugitive, J oAn Ounn alias J ohn Lynch, maY, be 
0rant ed because he baa been convicted of the ertme of 
robbery. ~ 

The above quoted treaty of 1842 provided ~hat 
fugi~ivea should be delivered up u pon the making of 
re,quialtiona. Applications for r equiaitiona baaed on 
a tiolation ot or ~onvict1on of violation of the lawa 
of one of the Uni ted States of America must be made by 
t he Governor of t ho demanding atate t o t he Secretary 
of St ate of t he United Sta tes. The latest memorandum 
issued by the Departoen t of State regarding ex tradition 
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is tb4t of ~epte~ber, 1921, of wnich a copy is in our 
f i le . ~t page 1 it states in part : 

"L\. tradition v.ill oe askod only f rom 
a Oover n:1ont with whi ch the United 
[t~tvs has an extraditi on tr aty, and 
only for an offense specified i n the 
t reaty. 

All applications for requisitions 
should be addreabed to the Secretary 
of S-.:;ate, accompanied by the necess&ry 
papers as herein ~'tated. \.heL extra­
diti on is sou~t f or an offense within 
the jurisdiction of the Stat e or T6rri ­
torial courts, t he application must 
come fr~ the ~overnor of t he State 
or ' ... erri tory. " 

The cer:.or andm:: of the l;epartr .. en t of State r elative 
to extraditi on of July l o85 (and of tJay, 1890; l L.oor e, 
supra, page 333• 339, Section 226 et seq. ) is to the s ane 
effect . 

It would be appropriate for t he \1arden of the Hisaouri 
State .t>enitentiary to i nform the Governor of the facts,and 
to request him to make such applica t i on. 

The application £or a r equisition should be i n 
triplicate (meL..oranda of uepartuent of State, upra.) . 
It anould include uuly uthen ticated, verified, c~p~ete 
copies of th~ record of conviction and sen tence of t he 
fugitive (Tr ealiy of l o89, hrticle "'"I I , supra} • • ~egarding 
evidenee of conviction, 'the meoorandtml of the Depe.rtm~nt 
of 5 tate of Sept&..ber, 1921; page 1, in part s 'ta t ess 

" I f the person vhose extradition is ae­
sired bas been convicted of a crice or 
off ense and escaped thereafter, a duly 
authent i cated copy of t he record of con­
viction and sentence of the court is or ­
din~r1ly sufficient. " 

Said applicati on should include certif ied prison 
record• and sworn sta t ements ahowing that the sentence 
of the fugitive has not been executed, t hat is, that 
he escaped before serving the period of time for whi ch 
he was sentenced. 
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· Said recorda must be duly certified and authenticated 
by th~ officers of the court. the of ficial character of 
t he o~!icera and their authority to act nust be certified. 
and ~1 of the docucenta must be "then autbent1cat&d undoP 
the g~eat seal of the State maki ng the ~pplication. • The 
aeal of said s tate will thereafter be authen t ioatsd by 
the Departaent of State of the Un1 ~ed Statea (memorandum 
of Departcent ot Stat e of Septeaber, 1921, page 2). Alao, 
see D~tment ot State ~ecorandua of Uay 18 90, 1 Moore, 
supra, 335, 1 . c. 336. 

Said m.morandum of September, 1921, page 2. further 
atatea in part, regarding the contents of ~. applicationa 

•Application for the extradi tion of a 
tugitive should sta te hi s full n~e, if 
known, and his alias, if any, t he of• 
tense or offenses in the language ot 
the treaty upon which b1a extradition 
ia desired, and the full nace of the 
person proposed f or ·deaignation by the 
President to receive and convey the 
prisoner to the Uni ted States* It 
should also contain a statet1ent to the 
ef1 ect that 1 t ia c.ade solel.y for the 
purpose of bringing about the trial and 
pun1sb:lent of the fugi t1 ve, and not for 
any private purpose, and that if the ap­
plication ia grant ed, the criminal pro­
ceeding• will not be uaed tor any pri­
vate purpose.• 

I t i s recOJ:r.lended tbat the application i nclude 
authenticated r ecorda of the M1saouri State Penitentiary 
and t~ Federal Bureau or Inveat1gat1on of the Department 
of Juaft1ce of t h e United States, including f ingerprints 
and pb.Ptograpba, in order to identity t he prieoner as 
the convicted person who has escaped fran the U:isaouri 
State !Peni ten ti ary. 

S~id application ahould Lnolude authenticated 
copies of t he Laws of Missouri ahowing what crime the 
fugitive committed. The crime of robbery i n the first 
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degree, of which this fugitive was convicted, is defined 
b7 Section 4056, R. -s . Yo. 1929, (Mo. St. Ann., page 
2856 }~ and it includes such el.aenta of the crime of 
robben at conmton law that it clearly comes within the 
liat of crtmes tor which extradition may be granted 
under the treaty. 

Neither the Department of St a te of the United Stat es 
nor the Governor of tliaaouri has any pr1n ted forms ot 
application for requisitions. Reference m&J' be nade to 
an application written i n arch, 1934, by the O£tice ot 
the At;torney General o~ M1aaouri, and used by others in 
an effort to effect •~tradition fr~ Canada, in the case 
ot St.te ot Missouri v. Betty Jackson . It ia a part of 
the official recorda of the Secretary of State of Hiaaouri; 
it wa• filed ther e on Uarch 22, 1934, in Box 208. Other 
fo~a are in 1 Uoore on Extradition & Interstate Rendition, 
page $44-356, Section 233 et aeq. 0~ course, we will 
prepue the ibove :men t1one4 papers i t and when the warden 
wishe• ua to do ao. 

~he expense of tbia kind of proceeding must be borne 
by the State of U1aaour1. Treaty ot 18•2, supra, above 
quote~, ata tea that such expense muat be borne by the 
dec.anding nation. The mer.orandtml of Septecber, 1921, 
page ~. supra, states, -where the requisi tion is made 
for an offense against the laws of a State or Territory, 
the e~enaes attending the apprehension and delivery of 
the !'Ugi tive nust be borne by such State or 'l'erri tory. 
EXpens~a o£ extradition are de£rayed by the United st~tes 
only wnen the offense is aga1nat ita own laws. • Alao, 
aee 1 Moore, supra, Section 399, page 604-606. 

TAo Department o£ Penal Inati t u tiona of L. isaour1 
has a ~ight to pay such e~pensea. Section s•~7, R. s. 
!1o. 19~, (Wo. St . Ann., page 6213) , as &rlended, Lawa 
of Miaaour1, 1939, page 581, Section 1, provideaa 

•whenever any convict shall eaoape ~rom 
t he peni tentiary, it shall be the duty 
of t he c~iasion to take all proper mea• 
sures for the apprebanaion ot auch con­
viotJ and tor that purpose 1 t aball offer 
to pay a reward, not e~oe6dLng one hundred 
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dollars, if auch convict be apprehended 
outside of Cole oownt7, and twent y-five 
dollar• if' such convict be apprehended 
in Cole County, for t he apprebenaion and 
delivery of' such conviCtJ such reward 
ahall be chargeable t o the state. Aa 
amended, Laws 1939, p. 665, Section 1." 

~ha reference to •the cacm1aa1on• in aa1d Section 
84~'7 i,s to the canmiaaion ot the Department of' Penal 
Inatltutiona. That o~as1on 1a created by Section 
8316, R. s. }.{o. 1929, (Uo_. St. Ann., pa e 61'74), aa 
amended, Laws ot A11asour1.. 1859, page 564, Section 1, 
and i ~ hu control and direction of the penitentiary. 

It cuat have b&en intended b,- the legislature 
tba t the tunda appropriated b7 it wou1d be uaed to 
perform the dut7 of apprellens1on of cl'im1nala. The 
legisLature aperopriated One Killion Dollars tor, ~ong 
other things, travel within and without the state, • 
as a part of the appropriation specifically ror the 
lUaaour1 Peni tentlary in Laws ot l.tiaaouri, 1g39, Section 
1, pa~e 81. It appeare tbat the e~ensea ot this extra­
ditto~ nay be paid tram that Appropriation. 

Tba l egialatur• appropriated 5,000.00 •tor the 
apprehension ot criminal a • a a a part ot the total appro­
priation tor the .xpen es ot penal institution• and 
orimin~ costa in Lawa ot iaaou~ . 19~. Section 2. page 
91. Tbat appropriat ion legally would appear to provide 
a 1'und tor the pa1J:1ent of the expensea ot this e.xtradi tion 
caae. However. the State Auditor ba• inf'or.med ua tbat 
that a~propriation baa been exhausted by pa~ent of expenses 
or interstate rendition. 

T~e requisition of the united States ia addressed 
by the Secre t ary ot St ate ot the United States to Canada 
throug~ the Bri tiah M~ater at aahLngton, D. c. (1 Moore. 
eto., upra, page 328, Section 2211 25 c. J •• Section 65, 
page 2 9, Note 53). Thereafter a judicial proceeding ia 
neceaaary in Canada. 

. It ia t o be reealled that Utiole VI of the Treaty 
ot 188~, beretofo~e quoted, p~ovide• •that extradition 
aball be Cart"ied out in contom.it;r with the lawa regulating 
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extradition for t he time being in f orce in the surrender­
ing atates.• The latest extradition law ot Canada to 
wh1ch9e now have acoesa is the Ex t radition Act in Revised 
Statu~ea of Canada, 1906, Voluce I I I , Chapter 155, page 
2929-~940. Pertinen t portions ot t hat Act are quoted 
and cited be·1ow. 

~ection I I provides that •extradition arrangecent• · 
meana •a treaty, convention or arrangecent ~ade by His 
Uajea~ with a foreign st te f or the surrender of fugitive 
cri.min,ala and which extends to Canada ,.. * * 11 

Section III provide• in parta • rn the case ot an7 
tore!~ state with which there 1a an extradition arrange­
ment. th1a Part shall apply during the continuance of such 
arrangecent; • 

Secti on I X in part provideaa •All j udges ot the 
auperipr courts and ot the county courts or any provi nce, 
and al~ cocmiDaioners who are, from tLme to t ime, appointed 
tor t he purpose, 1n any province by the Governor in Council, 
under the Gr eat Seal ot Canada, by virtue ot this Part, are 
authori&ed to act judicially i n extradition matt ers under 
this P~t, within the provinceJ and every aueh pe~son shall, 
f or th,e pur poses of t his Part, have .all the powers and . 
jurisdlction ot any judge or J::L&gistrate of the province. • 

Section X providee that •a judge na,- iaaue hia warrant 
tor t~ apprebenaion ot a fugitive on a foreign warrant 
of arr~st, or an informati on or c~plaint laid betore 
him * Q. *· • The purpoae or this warrant i a merel y to 
bring the fug1t1ve berore the judge tor a hearing. The 
foro ot this warrant, wbieh i e a part ot Second Schedul e 
ot the Act~ recitee that the fugitive i:s to be brought 
be.t'ore the Judge"to be ~ther dealt with aoeording t o 
law. " 

Section XIII providea1 •The !'ug1 ti ve shall be br.ought 
be~ore1 a judge, who shall, aubject to the provisions ot th1a 
Part, ~ear the caae. in the same manner, aa nearly as may be, 
as it the fugitive was brought berore a justice of the peace, 
charge(! with an i ndictable offence comci tted in Canada. • 

8fo t 1ona XIV and XV provide t hat the Ju4ge i s to hear 
eviden~e r egarding t he !sauea, 1n ef1'ect. 
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~ection XVI provides that judicial docuoenta, depo­
a1t1o~a or statements on oathmay be received ln evidence 
to prpve a conviction, and Section XVII declares that · 
ncb ~pera may be de-.ned duly aut~nticated· if certified 
to be original• or true oopiea b7 a judge, aagistrate or 
otfic'r ot tne foreign state. 

$eot1on XVIII in part provides: •(a) In the oaae 
oZ a fugitive alleged to have been convicted ot an extra~ 
d1 tion cr1J:1e, if such ev!dence 1a produced •• would_. ac­
cordi~ to the law ot Canada, aubject to the proviaiona 
ot tbia Part, prove that he waa ao conviet~dJ ••••• 
The judge shall iaaue hi a warrant tor the C<l!mli ttal of the 
tugit~Te to the nearest convenient prison, there to remain 
until aurr•nde~ed to the foreign ata te, or discharged a~ 
cording to law. 2 . It :such evidence 1• not produced, the 
judge aba~l order him to be discharged. R. s ., o. 142, 
• • 11 •• 

$ection XIX rectuirea tht: t whar~ a f'u.gitive is camnitted 
for surrender, be muat be 1ntormed that he baa a right 
t o ap~ly for a wr1 t at babeaa corpus, and requires that 
the jUdge transm1 t a 1'ull 1;ranscr1pt o~ the proceeding t o 
t~ K~niater ot Juat1ce. The Hiniater of Justice then ma7 
order the •~render of tbe fUgitive to the foreign state 
( Section 25, torm of ord•r Second Schedule), and on that 
autbo~it7 the authorised agent may remove the rugit1ve 
(Seotton 26) . 

~he t'ug1 tive 1n thia caae ia now cordined i n the 
priao~ in Canada. ~~ a letter dated March 1 , 1940, the 
cOI!Dill sioner ·Ot the oyal Canadian Uounted Police informed 
thia t1'ioe that "this convict• a ten:t 1s due to e~pire on 
the l~th ot Uaroh, l946. n He further aaid, •rt is, ot 
courael, quite W1 thin the bounds of poaaiblli ty that the 
Rciaa1cn Branch o£ the Depar1Cent of Juat!.ce here ma7 
conai~r the release ot thia convict betore 1945 in order 
that ble ma7 be returned to your custody. • 

Ih tbia connection, Section XXIV or aaid Act in part 
provides that : wA fugitive ••• who 1a undergoing sentence 
under ~ conviction in Canada, ahall not be surrendered until 
after he baa been discharged, whether by aoqu1 ttal or by 
expiration of hia aentence or otherwise. • 
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~d• Section :XXVIII provideaa • I t a f'ugi ti ve is 
not a~rendered and conveyed out ot Canada within two 
~ontha after his c~ttal for surrender, or, if a 
writ ot habeas oo:rpua is isaued, within two montha after 
the d:b!aion of the court on sueh writ. over and above, 
1n ei r case, the t~e require4 to convey ~ from tne 
pDison to which he has been cocc1tted. by the readiest 
way out of Canada, any one or nore of the j udges of the 
superior courts of the province in which auch person is 
con1'1n~d, having power to grant a writ of habeas corpus, 
may, upon application made t o h1z:1 or them by or on beball' 
of the tugitive, and on proof tbat reaaonabl• notice ot 
the intention to nake such application has been given to 
the t .. d1iater ot Justice. order the fugitive to be discharged 
out of custody, unless au1'fic1ent cauae ia shown against 
auch discharge. R. s. c . 142, section 19•• 

T~ circumatancea abo~~ s t a ted an~ t he two sections 
laat quoted a bove make it adviaab~e to ascertain whether 
the Departcen t of Justice ot Canada would wiah to discharge 
the fugitive tram their cuatod7 if the -axtradition proceed­
ing abpve described can be sucoesaful~~' oonaummated. It 
the extradition proce~inga were commenced wi thout such 
an understanding, and before expir ~~9n ot th~ present 
aenten~e in Canada, the rtlg1 tive' a ·impriaonc.ent in Canada 
would c;ielay hi a r enuval within the required period or two 
months after his c~ittal for sur render, and thereby mi eht 
1"u.rn1.ah a ground for hia discharge t'rCZ1 custody under a 
premature e-xtradition proceeding. Without such an under­
standi~ the pre-aent Canadian imprisonment would probably 
prevent~the issuance of' t he warrant of camcittal for 
aurrend•r by tbe judge. and the order ot surrender by the 
minister ot juatice. Tboae obstacles would be obviated 
by the 1 discharge or parole ot the tugi ti ve t'rom the 
Canadian 1mpriaol11:lent while the e..xtradl tion proceeding 
waa pending, and atter issuance of t he pre1~1n•r7 warrant 
tor ~ hearing. 

Il an agr eamen t tor discharge of the £ugit1ve tram 
Canadian custody is not n ade. then we auggeat that the 
instit~tion o~ extraaition proceedings be w1thh8ld until 
about ~o montha before the expi ration ot the rug1 tive' a 
Canadi~ aentenoe tor the reasons tated above. If you 
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wish ~s to c~icate ~1th t he Canadian autlorities 
·r a[_;ar11ng such an arr ant;er'.leLt , we shall b e glad to do 
so . 

~he above quot ..... d SJ•d cited Extrndi tion JLCt of 
1906 is tho sar-e in· effect, 1f not exac t l J so, as the 
Canadian ~tradition Act of l bo6, nev~sed : tutut es of 
Canad , lb~6 , Chapter 142, 1 Loore on EAtraditlon, supra, 
Sectlan 448, paue o8.2• 694 ; >Jection 421 , pb., e 630. 

ey our letter, u~ted Janu ar y .;, 1940, -co -che 
Secretary of Etat e o1' tho lJJ..ited t..>tutea, e in4.uired 
whetner saoe represantktive of the bovernoe11t ot the 
J.ui t ea. Stott. ot cl:'lerica .1.ll :t>epre ent the Stb.t e of 
~isso~i in the judicial proceeding i n Canada above 
l.'lentioped. The reply of 1:r . fiaclrnorth, uated J t.nuary 
11, 1940, in part stated1 

"The uover .a:::.ent of the Jni ted St ates 
haD no fac-llties in extradition cases 
f or effect ing t he i dentity of ~itives 
fr0r.1 the justice oi t he several f>cates •. 
I ~ i s therofo~o su~geotod thut i l the 
circ~stru.ces so we~rant ;ou cons ider 
t~ dos~raoility of havin0 your State 
effect t he i denti t y of the .... ccused.u 

Tiher ofo r e, if the Dept.t.rtl:ient of Pons.l Institutions 
decide~ t o offect the extr adition of t~is fugitive , a 
re_pr osen t a t ive of the State of r lssouri should conduct 
the judicial proceedin& ln ~anadn. 
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COHCLUSIOH 

pnder exiating treaties and lawa of Canada, extra­
ditio~ fro.tt Canada to the United Statea or America of 
a per~on convicted here of robbery. and whoae sentence 
bas · n9t been executed• may be effected bya Applicati on , 
by Governor ot Uisaouri to the Secreta17 ot State of the 
Uni ted States f or a re u1a1t1onJ re~1a1tion by the 
Un1 teA Statea Ol\ the British Aabaasador a t aahington. 
D. C.} a j udicial proceeding 1n C•nadaJ and, order of 
aurrender by tbe ~1n1a t er ot Jua ti ce ot Can•da. The 
Stat e ot M1aaour1 muat pay the expenaea. The Department 
of Penal I n3t1. tut1ona of 1aaour1 n&J legall 7 pay . .. 14 
ezpenae.a. 
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