
PENAL I NSTITUTIONS: 3/4s rule: Under the present statute, a convict 
WHEN IT APPLIES: confined in the penitentiary cannot be deprived 
of the benefit of the three-fourths rule established by Section 8442 
R . ~ . ~929 on the ground that he previously, while confined in the 
Intermediate Reformatory at Algoa, was incorrigible or escaped. A 
person confined in the Intermediate heformatory may be held t here for 
the full period of his sentence. 

August 31, 1940 1 , 
-

Honorable T. u. Scott, Warden 
Mi ssouri State Penitentiary 
Jefferson City, Missouri 

Dear $1r: 

This ~s in reply to your request for our opinion 
by y(ur letter dated August 10, 1 940 , which is in t he 
foll""ing terms : 

•an May 25 , 1938 , the Penal Board 
issued an order directing that transfers 
from the Intermediate Reformatory to 
the Penitentiary should be hel d to 
serve the full term of their sentences 
if the cause of transfer inc luded in­
corrigibility at or escape from the 
Reformatory. 

Sec . 8475(b ) R. s . 1929 says in part, 
' Each person so transferred to the 
penitentiary shall be. '"lel d t here in, and 
subject t o all the rules and discipline 
thereof until he becomes e l i gible for 
releas"8, •• " . This might be construed 
as giving all transfers the benefit of 
the three-fourths rule (Sec . 8442 ). 

Will you please tell us if in your opinion 
the Board's order mentioned above violates 
~ec . 8475(b )?" 

Section 8475(b ) R. s . 1929, Mo . St . Ann . Sections 
6225, 6226 , does not necessarily give the benefit of the 
three~fourths rule (created by Section 8442 R. s. 1929 , 
Mo . st . Ann . page 6214, as amended Laws 1939~ Secti on l, 
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pages 585• 5061) to persona tranaterred .tram the Inter­
mediate Retor.atorJ tor Young Men at Algoa to the Pen1 ten­
t i arJ• Section 84'76(b), supra, prov14ea theJ shall be 
subjeet to certain •rules and d1ac1pl1ne". !bat retera 
to rules made and d18c1pline entoroed by the Department 
ot Penal Ina,itutiona (created bJ section 8316 R. s . 1929, 
Mo. at . Ann. page 61741 and referred to in your letter 
dated August 10, 1940, aa the Penal Board) and doea not 
refer to statutory provi siona. other statutory proviaiona 
themaelvea give the benefit of the "3/4 rule• to convicta 
confined in the penitentiary. Said Section 84.a providea& 

•Any convict who ia now or maJ here• 
after be c onfined in the penitentiarJ, 
and who ahall aerve tbree•fourths ot 
the t illle tor which he or abe m&J hav-e 
been aentenced, in an orderlJ. and 
peaceable manner . without having anJ 
infraction of the rules ot the prison 
or l&wa or the sa~~e rec01'Cled a gainet such 
eonvic~, ahall be discharged 1n the same 
BIAIUler u ·if aa14 e onviet ha4 aene4 
the fUll time for which aentenced, mil 
1n auch oue no pardCil trom the goYernor 
shall be requ1re4J and in all cuea ot 
tiret conviction of felony the civil 
d1aabilitiea incurred t her ebJ ahall 
ceue at the end o.t two years tt-om 
such dischars- under the three-tourtha 
rule, and such convict ahall thereupon 
be reatored to al1 the righta ot cit1zen­
ahipl Provided, that he or ehe ahall 
not have been indicted, informed againat 
by the proaecuting or circuit attorney, 
or coDv1cted ot any other cr1-, durinf 

. such period, and shall obtain a cert1t -
cate to that ettect troa the coan1as1on, 
whose duty 1t ahall be, upon proper s how• 
ing. to iasue the a ame and keep a record 
ther:eota Prcv1ded further, that nothing 
herein aball be conatrued as repealing 
Section 12~1, R. s. 1929.• 
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It follows that t he above quoted order of t he Depart­
ment of Penal Institutio-ns does not necessarily violate 
said Section &1'7-S(b). It does viol ate the provisions of 
of said Section 8442 by depriving a person of the benefit 
of the i;hree-tourths rule without authority of law. That 
aeet1on 'authori&ea the department to deprive a person of 
t he bentttit of t hr ee-fourths rule for a failure to "serve 
three-fc)ur ths of the time for whi ch he or. she may have 
been aeqtenced, in an orderly and peaceable manne r, with­
out lia~ng any 1n1'raet1on of the rules of the prison or 
laws of same recorded against suCh convict * * • ·• A 
person who has been incorrigible i n or eaeaped from 
Algoa h•s failed to serve three-fourths of hi• sentence 
1n an oll-derly and peaceable manner , but has not committed 
an infractl on of any rule of fthe prison. and can have 
none recorded against him. The prison is the separate 
and . dia~inct institution in Jefferson City created and 
governe4 by Article v, Chapter 44, R. s. 1929. The 
Interme4iate Reformatory at Algoa is a different institu­
tion c"ated by Section 8466• R. s. 19291 Mo . St. Ann. 
page 62~3. and Section 846'7, R. S. 1929, Mo. St. Ann. page 
6223 prQvides that 'the Intermediate Reformatory • sha11 
be etab,liahed separate ,and apal"'t from the Missouri Pen1-
tenti3! •• " Escape from or incorrigible conduct in the 
Interme ate Reformatocy by one ther e conf'1ned ia not an 
tntract on of any rule appli cable to t he prisop. and under 
said Section 8442 does not authorise anyone to deprive 
a conviet later confined in the penitentiary or the benefit 
o.f the three-fourths rule. 

Sai4 Section 8442 appl i e• onl.7 to a convict confined 
in the ~enitentiary, and acta done by b1m. At the outaet, · 
it refers to. "any convict who 1a now or may heres:fter be 
confine4 in the penitentiary * •• and refers to acts done 
by . him. 

As •tated above, the two institutions are separate, 
and thi$ provision cannot appl7 to a convict cnntined in 
the Intermediate Reformatory and acta done by him• The 
peraona conai.dered in this opi n i on did not become convicts 
confined in the penitentiary until atter the e·scape or 
the incorrigible conduct occurred. 

In $ta te Ts. Carney 122 s . 'fl .• (2nd) · 888, 1. e. 889• the 
Supreme ccurt of Missouri h•ld that a peraon convicted of 
an infracti on of law while at large on· parole cannot be 
deprive4 of the benefit or t he t hree-fourths rule, and 1t 
1n part saidt 

. ( 
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• G1 ving 11 tera1 meaning to 1 ta unam-
biguous language, we think it consonant 
with the legislative intent to ea7 that 
the atatute is not auaceptible to the 
conatruct1on that a parolee. becauae of 
hie aubaequent cmviction while at large 
under parole. ia to be denied tbe bene.t'ita 
ot the three•tourtha rule ad requirect to 
aerve the tull tera tor which he waa aen• 
tencect. !be evident purpose ot enacting 
the statute wu to at1Jmlate and encourage 
a willingneaa on the part ot convicta to 
voluntar117 c ClllPlJ w1 th the rul.ea ot the 
inatitutian while undergoing pun1a~nt. 
'l'b.e1r own cmduct. aa retlectecl bJ the 
ot.t'1cial recorda ot tb8 prison, 1a the 
meaaure b7 which there ia either beat owed 
or withheld a tlxed and predetermined 
rewaJ-<1 for co-operation 1n proaot1ns the 
orderl7 admtniatratian of prt.an d1acipl1ne.• 

.. ither a peraan outaide tbe penitentiar7 at large on 
parole, nor a peraon outa1de the prison while 1ft tbe Inter­
•41ate JletormatorJ 1e •confined 1n the pen1tent1arJ" within 
the mean!tng ot aai4 Section e.wt, and nei ther ia within ita 
tera. 

In an opinion dated llarch v, 1938, a4dreaae4 to Honor• 
able Carl F . WJmOre, hosecuting Att orneJ ot Cole Count7 (Wo. 
99) . ot 1hich a cop7 ia hereto attached. the Attorne7 General 
baa her~~otore ruled tbat an inmate of the Inter.ediate Re­
torma.torJ ia not •con1'1ne4 1n the penitentiary.• Por that 
reaaan it ... there held tbat tbe atatute maldng 1t • felony 
tor certain peraon. •confined in tbe penltenti&rJ• to eacape 
(Section &81& n. s. 1928, Mo. st. ADn. page 8?61), doea not 
appl7 to peraona oontined 1n the Intel'M41at. Retoraa~or7. 

section 648 R. s. 1929, Mo. St. Ann. )»age -'886, provi4e•t 

•xo person'• bod7 shall be imprisoned or 
restrained unless bJ authoritJ o.t' law." 
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~ca\Uie of all the foregoing• the order mentione4 
in yoUr letter dated Auguat 10• 1940• is in c onflict 
with ~et1on 8442. It is true that the DepartMnt of 
Penal Institutions baa power to •make and en.torce such 
by-lalN. rulea or Jegulat1ona aa theJ from t1JIIe to time 
deem neceeaarT and proper 1n the management ot all tnstl­
tuti olta or peraona now o~ hereafter legall 7 eman1tte4 
to sald board• (Section SSM R. s. 1929, Io. St. Ann. 
pag4t 6l.Bl, u amended Lawa 1939• page 511, Section 1). 
But, or cour••• aueh rules• When in e onfli'ct with tl» 
atatutea. cannot prevall and cannot legallJ be enforced. 

lt neoeaaarilJ foll owa what hae been said above 
that • person confined in the Inte~diate Retormato%"J 
maJ be there held fer the tull period ot b1a sentence 
beeaU41e the preaent aa14 section 8442 doe• not applJ to 
hia. . 

l'h!s opinion doea not involve the cues of convieta 
who have eaeapecl tl"Oa p riaon t ana u contradiat1ngui·ahe4 
from tar• of the Intermediate RetormatorJ. 

CONCLUSI OB 

Vllder present atatutea, a conVict oont1ne4 1n the 
penit$ntiar7 cannot be «5eprb'e4 ot the benefit of the 
three-tourtha ru1e eatabl i ahed bJ Section 8•42 B. s . 1929 
on the groun4 that he previou.ly. while confined 1n the 
Inte~d1ate RetormatorJ at Alg~ waa incorrigible or 
escaped. A person cont1ne4 in the Inter.e41ate Relormator7 
maJ ~ held there tor the tull per"tod ot h ie a entlnce. 

Reapecttully aubm1tted, 

LAWRENCE L. BRADLEY 
APPROVBDa A8aiatant Attorner General 

Cowtt ft . lm.; ITT 
( ActUg) .Att onteJ General EH aR'l' 

Bile. 


