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MO'l'OR ' CUT·UERS -- -
PUBLIC St'RVICE 
COM . 

Public Service Commission withou t authority 
t o r equi re for eign i nt erstate ce~riers to 
comply with license section r elating to 
foreign corporations doing busi ness within 
state . 

/ -2 3 

January 20, 1940. 

Mr . Daniel c. Rogers 
Assistant Counsel 
Public Service vommission 
Jetterson City, Missouri 

Dear Sir : 

This will acknowledge recei pt ot your r ecent re-
quest for an opinion , which reads as f ollows: 

"Rule No. 4-(g ), promulgated by the 
Public SerYice Commiaaion and appear • 
ing in General Order No. 33-A, ettec~ 
tive September 17, 1938, provides t hat 
it any motor carrier o~ contraot hauler, 
making application to the Public SerYice 
Commission fo~ authority to uae the 
public highway~ ot the St at e of Missouri, 
ia a foreign oorporetion, 

'··········· it shall present 
with t he applica tion evi dence 
·ot 1 t• author ! ty to transact 
buainess in the St at e of Mia-
aouri; • • • • • • • • • • • • • • • • • • 

"A certain f oreign corporation , which has 
fil ed its application tor authority to 
operate upon the public highways ot Mla­
souri, has t aken the posi tion that, in­
a~uch as its proposed use ot th~ public 
highways of Ml aaour i will be s trictly 
limited to interstat e commerce, the Com­
mission has no aut hority to require it to 
complY wi th Sections 4596, 4597 , 4598 and 
459i of the Missouri St atutes. Applicant 
sugges ts that, inasmuch as t he frei ght 
which it would haul to Mlaaouri destina­
tions originates in another St ate and t he 
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frei ght which it would pi ck up at Mis­
s ouri points of origin y.ould be destined 
to points i n other St at es , it i s engaged 
exclusivel y i n i nter stat e commerce, and 
hence i s not subjeot to the above provi­
sions or t he sta tute. 

"The Commission, believing that the r e­
quirement or Rule No . 4-( g ), above quoted 
is a benr f icial one in i ts pr ogram of ad­
ministering the Missouri Bus · an" Truck 
Laws·, Laws ot Missouri, 1931, pages 304-
316 , i nclusive , as amended , contends it 
has author i ty to promulgat e the r ule men­
tioned . 

"lor example , Secti on 526'1-(b) of the 
aforesaid Bus and Tr uck Law provides: 

'(b) The Public Service Com­
mission shall have power and 
authority by generel order or 
otherwise to prescribe rules 
and regulations governing all 
motor ·car riers as herein de­
t ined.' 

"Other pr ovi sions of t he law i ndicate a 
l egislative i ntent t o giv~ the Commission 
r ather broad discretionary powers i n p~omul­
gating r ul e s necessary t o carry out effec­
tively the purposes or t he Act." 

Whenever authorized by the l egislature the right 
ot certain off icers , boards and comaisaions t o promulgate 
r ules and r egulations has always been recognized a s the gen­
eral proposition of l aw. State ex rel. Fi el d et al. v. Smith 
et al . 49 S. w. (2d ) ,., Sawyer v . Uni ted St ates 10 Federal 
( 2d ) 416, Ex Part e Cavanaugh v. Gerk , 313 Wo. 375. While 
this observation may be s ai d to be axomatic i t does not neoesaarilJ 
follow, where th~ r i f ht i s f i ven that such right may be used 
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to change the l aw i tsel f . This has been pointed out in 
the caae or Sawyer v. United St ates , supra , at page 420, 
as follows: 

"Authori ty t o make rule• and regulation• 
necessar y for carrying out t he purposea 
or a l egislat ive act oan confer no author­
ity t o change the provisions of t he act 
itself, and thereby depr ive one of a right 
given by t he act. The Congres s cannot 
delegate legi s l ative power . That it can­
not do so i s univeraely recognized as 
a vi tal pr!nciple of our system of govern­
ment ander t he Constitution. Field v . 
Clark, 143 U. s . 649 , 692 , 6~4. 1 2 s . 
Ct. 495, 36 L. Ed. 294. Sut t he au-
thor! ty to make administr ative rules· is 
not a delegation or le~islative power, 
and to deny the right ot Congress to 
authorize a department or the govern-
aent t o egtabli sh administrative rulea 
which shall have the torce or law, aa 
Mr. Juatice Herlan said in Union Bridge 
Co. v . United States , 204 U. s. 364, 
387 , 2? S. Ct. 367, 374• (51 L. Ed. ~23), 
"would be ' to atop the wheels or 
government.' " See , also , United St atea 
v. Grimaud, 220 u. s. 506, 519, 520 , 
31 S . Ct • .ao , 55 L. Ed. 563. It is 
also undoubted that no "regulat i on" 
made by a department of the government 
under authority so c·onrerred by an 
act of Congress can alt er or amend t he 
l aw , and that a~l that can be done is 
to r egula te the mode or carrying i nto 
eff ect that which Congrees has enacted . " 

The object and purpos e we beli ~ve under -
~ims t h4 giving of such power to prescr ibe r ules and 
regulations i s aptly stated i n the case St at e ex r el. 
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. Field v . Smith , supra, a t pLge 76, wherein t he Supreme 
Court ot Miaaouri obaerved: 

"The . Legislature may not delegate the 
power to enact a law, or to declare what 
the law aball be, or to exercise an 
unrestricted discretion in applJing 
a law; but it ma y enact a law com-
plete in itself designed to ac- · 
complish a ge~e1 al public purpoae, 
and may expressly authorize designa-
ted otficiala withi n defi nite valid 
limitations to provide rules and 
regulations tor t he complete oper­
ation . and enforcement or t he law 
within its expressed gener &l purpose . " 

From thes e consideretions it i s to be aeen t hat 
certain details r egarding t l\e enfoJ. cement of any laws may 
be l ett to a dministrative officers. As was stated in the 
case Ex Parte Cavanaugh , supra , a t page 380 . 

"It may empower certa in ott1cers, 
boards and commiaaiona to oarry 
out 1n det ail t he legislative 
purposes and promu1ga te rules by 
which to ~ut in force l egislat ive 
regulatiopa. I t may provide a re­
gulation i n general terms and may 
detine certain areas within which · 
certain r egulations may be impoaed, 
and 1 t may eD!power a board or a 
counsel to aaoertain the fact s a a 
to whether an i ndividual or pr op­
erty affe cted come within the general 
rqula tion or \:i thin t he des i gnated 
area. " 

To illustrate we direct your attention t o sub­
divi s ion (d ) of Section 5268. R. s . Mo. 1g2g, s a 8mended. 
Laws or M1asouri, at page 30i, pertinent to your inquiry . 
wherein the l egi sl ature ba a expressly provided , 
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"The commission shall adopt rules pre- . 
s cribing the manner and form i n which 
motor carriers shall apply for cert1-
tieat es and permits required by t his 
act . Among other rules adopted , 
ther e shall b~ rules as f ollows : 
(1) Application shall be i n wri t i ng . 
(2} Shall contain full intorm&tion 
concerning the ownership , f inancial 

. oondi tion , equipment t o be used 
and t he physical pi opert y of the ap­
plicant. ( 3 ) The compl et e r oute 
over •~hich the applicant oesires to 
operato or t ho t erritory whi ch ap­
plicant de~ire s to ser'1o . {4) The 
proposed r ates, schedule , or 
achedulea , or t i me oards of the 
applicant. " 

It wi ll be noticed t hat this portion ot the 
atat ute mak· s it manda tory on ~he Commission to ~romulgate 
ruleS and r Ggulations gOVer niug t he particular SUbject 
matter . 

\ ith these observations we come to your preciae 
question: has t he commission exceeded t he ~ower gr anted 
to make rules end regulat ions f or t he ento~e3ment or Section 
5268, supra , ? e think ao . 

Attention i s direc t ed t o Sect ion 5268• aupr a , 
subdivision (b), r eadi ng as f ollowe: · 

"It is her eby declared unlawful f or .anT 
motor carrier except as provided in 
Section 5 265 of t hi s act to use any 
ot t he public highways ot t his state 
tor the transportation of persons or 
property , or both , in i nter state com­
merce without f i r st haTing obtained 
trom t he commission a permit so t o do. 
The commission upon t he filing of a 
petition f or an int e stat t permit 
ehall wi thi n a r easonable. t ime fix 
a time and pl f ce f or e heari ng thereon. 
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The oommiaaion shall cause a copy ot 
sue .. petition and notice ot hearing 
t hereon t o be acr.ed upon t he s ecre­
tary or t he state hibhwa7 commission 
and upon the p1 op~r officer ot each 
munici pality m61nteining the highW&J 
ove! which proposed interst at e permit 
is cesi red , _e.n.d each part y so notified 
i e herebf declar d to be nn 1ntereste4 
party to aa1d prooe din~ and may ot­
t er tes timony aa t o the use 6nc regula­
tion of ths.t Pflrtof sai.d bigbv. T 
coming under ita .ma1nten8lloe and police 
r egul ation. In det rm1n1ng wh ther 
or not a permit ahould be 1aaue4, the 
oommiaaion shall give cons1derut1on 
t o t he kind ~nd char cter of vebiole& 
perm! t t ed over said h i ghway and ahel.l 
r equi r e the filing ot liabili ty 
i nau anoe poli.oy or bond i n ao~.e in­
sur nee co~phny , saoci ution, or ot~r 
1nsU1 .. er autl.or1ze<2 to tranoact insur­
ance buainesa in this stete , 1n such 
a and upon such cone:ti ons ·s the 
oa.miaaion may deem neceaaary to 
adequately pr otect t ho intor eet ot 
t he public in i ta use ct t he hi gh-
way . \lhich lie bill ty 1nsuranc"" . alis:lli 
bind th, obligor& t he r eunder to ~ 
campenst tion t or 1nJur 1ca to persona 
or losa ot or d~ge to pr opert y re­
aulting tro~ t he ne&l igent operatiOD 
or auch inte~state motor carriers . " 

Thia aeotlon or the statute we believe i n pl ain and with­
out ambigUity , the ref ore no r oom ! or oonatructl~n exi ats . 
It ia o1e~rly within th~ po.er ot t he l egisl ature to 
enact. Atlun~io P citio St 88 Incorporat ed T. 
St anl 3& Fed r ul ( 2 ) 260 (1929 ). Since t he 1 g1slature 
haa ~nacted thi e section ot the s t Ltute , i8 it not r eason­
able to assume , t.lu. t t t .. o 1 is1ature deemed the.t t he require­
ments t .er~in impose~ wer e sufficient tor the regulation ot 
c r r l ers engaged exclusively i n 1nt rstate commerce? We 
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think ao. This is because had the l egisl ature the power 
to requ!re a foreign carrier to compl7 with Sections ~596, 
4597 , 45i8 , 45ii , ~ . s. Mo. 192i, r elati ng to the licensing 
of foreign corporation• that auch would haTe been clone. 
Since it was not done , it is belieTed that t he l egislature 
was tully aware ot what requirements could be imposed 
upon interstate carriers so as to not burden interstate 
commerce. This obaerTation is tort itied by the decision 
ot the Supreme Court ot Misaouri , in the caae ot Inter­
national Text Book CompaDT T. Gillespie 229 Mo . 3i7. 
In that case i was expreasl7 held that to require a 
foreign corporation angaged exclusiTely in i nterstate 
commerce to comply with the sections ot the statute , which 
t he comaiaaion now aeeks to require ot foreign interstate · 
carriers, would amount to a burden upon interstate comaero, 
and therefore Tiolate t he Constitution ot the United 
States. 

• We note particularly from 70ur request tor an 
opinion that other pr ovisions ot the set see~ to indicate 
a legialative i nt enti on t o give t he commission broad 
di scret i rnary power respecting t he promulgation ot rulea 
necessar y to effectively carry out the prpTisions ot the 
act . This is true. On the ot h r hand it is not belieTed 
t at t he power assPrted by the rul·es and regulations 
presently promulgated can be said t o have been promulgated 
tor the purpoae o~ enforcing t he provisionsot the act . 
Cleerly to us t he rule promulgated is but an additional 
requireme~ t , and not made tor t he purpose f entoreina the 
proTisions of t he act . e believe an anal7sis of sub­
division (b) 52&8, clearly supports t his Tiew. 

CONCLUSION 

In vie• of the above ~ i t is the opinion of this 
depart~ent what the rule promulgated by t he Public Ser...ice 
Comm.isaion re·quiring forei gn corporati ons en.;eged exclu­
liTely i n inter state commerce to comply with Sections 4596 , 
4 L9 7, 459,8 , 4 !.. 99, R. s . . Mo. 1 929 , is i nvalid, because 
i n exceaa ot the power granted by t he l egislature to make 
rules and r egulations. 

APPROVED: 

. i. BtJRtE 
(Acting ) Aatorney General 

RCS/mc 

Respecttully submitted, 

RUSSELL C. STONE 
Aaa1stant Attorney General 


