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PUBLIC WAR~OUSES: Determination of Liability of 
Bondsmen. 

Eon. H. Sam ~riest, 
Circuit Cl erk, 
Civil Courts Building, 
St. Louis, 1Ussouri 

Dear !'r. Priest: 

April 2 , 1940 

This will acknowledge receipt of your l etter 
of Harch 21st, in which you quote a l etter received 
by you , which is set out herein: 

"As you know our Legi s lature recently en­
acted a 'revis i on act' in con!1ect1on with 
our Statute cover ing operation of Publ i c 
Warehouses , otr er thaL grain. 

This revision act, which I understand be­
came effect i ve November 1st, 1939 , accord­
ance with t he pr ovi sions in our statutes, 
relating to t he effective dates of such 
acts . 

This revision act very clearly and con­
cisely states that all warehousemen must 
obtain a new l i cense, which license shall 
expire on December 31st, ~· 

There is a question in my mdnd as to 
whether those who failed to comply with 
t l:i s new law were operating w1 thout any 
license at all, and leaving thamaelves 
open to t he penalties pr ov ided in t he 
law for failure to obtain t he l i cense , 
or whether it might be held t hat they 
were operating under t heir old l icense 
and bond, at least until t hey compl ied 
~ith t he pr ov isions of t he new law. 
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Hon. H. Sam ~riest (2) April 2 , 1940 

As you lmov, the l aw was inforod by 
many warehousemen as respec a to obtain­
i ng new license as o:f !Tovember lat, and 
1f it is presumed tl1at t heir old l i cen$e 
and bond were operati ve until December 
31st, 1939, when many of t hem did c~e 
~ and obtain new l i cense and filed new 
bond or a legal l i ab i lit y policy , t t-en i t 
is reaaonabl·e to assume t hat t he old bcmd 
is still i n force especially as respects 
to t hose who have not taken out new l i cense 
and file~ new bond or legal liabili ty pol­
i cy . 

In order words t he new law ei t her by ita 
term8cancells t he t r en existing l i cenae 
and its current bond as of November 1st, 
1939 , or i t does not cancel it at all, 
either rove~er 1st or December 31st, 1939 . 

\lhile i t i s ' pr esumed ' that the new law 
supercedes tne old law and automati cally 
cancella t he t h&n e~isting license which 
would correspondingly eaneell t he Bond aa 
to subsequent acts of t he pr incipal . 

In other words t he bond cover s a certain 
LICENSED pr incipal , and does not cover a 
UNLICENSED pr incipal . 

I t might be presumed t r..at compl i ance wit h 
the ne\V law by obtaining a new license and 
a new bond, automaticall t cancells all sub­
~equent liabi lity under he old l icense,., 
but t his i s merely a presumption, because 
t he new revi sion act does not atate this to 
be a fact . 

Therefore , t he question I wish to determine 
ia w~ether the old bond continues in force , 
and t he warehouseman is operating under it 
(1 ) ~ere he r..as f ailed to obtain a new 
license , at all . (2) Uhether he operated 
under t heo l<1'I'i cense and bond, up to !!?!, 
~ he complied with t he revision act . (3) 
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Does the fact that t he new act 
failed to apecifieally eaneel the 
old licenae arid BOiid, leave the Surety 
open t o liability until aueh time as 
t heir llabUity ia cancelled b7 a 
SPECIFIC order of t he Court . " 

And ask for an opinion aa follows: 

'As far •• I am able to determine I fe~l 
~hat t he provision• of the atatutee re­
lating to cancellation ot liability of 
.-uretiea muat be complied with .betore 
fuch liability term1natea, unleaa of 
eourae, t he inatrument baa such termirut­
tion date in it• term. . In other word4, 
t think that auch apec1.fic ordera o~ 
Court must be entered before aueh aurety 
1a relieved of fUrther liability. 

In view ot the many inquiriea that I have 
recei~ed on thu subject , I would appreci­
ate an opinion t'rom you u to t he matters 
aet out 1n the above quoted letter, putic­
ularly ln view ot t he tact that t he inquiry 
therein contained .ubatantially covera the 
question involved. " 

Sec tiona 14~2, 1~53, 143M and 1~55 ~, Cbapte.r 
137 , R. s . 1929, provided t hat all warehouses in citiea 
ot over 50, 000 population wherein other property than 
graLQ was stored tor compenaation should ~ public ware­
hou••• and preaeribed the method of procur!ng a l icenaeJ 
provided that bonds abould be· g1 ven by t he licenaear and 
prohibited the operation of auch warehouse• without li­
cense or after t he 11cenae had been r .evoked, or had be­
come 1nsuft1cient or void . 

•11 of t hese requirement• could be changed c.r r-e-
voked at any time . 

•A licensed buaineaa or privilege, however, 
is .ubject to .ucb reasonable regulations 
and reatrictiona aa may be neceaaary for t he 
protection of t he public in general, o~ of 
persona deal.ing with t he licenaee : • 

c. J . Vol. 37, Par. 101# P. Z43. 
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"ll1e grant of t be l i cense i s a mer e naked 
pr ivil ege without consideration , and which 
t he applicant may or may not avai l himself 
~f . ~~erefore , the state may revoke t he 
privilege granted or may impose auch con ­
ditione on i ts exercise aa are deemed proper 
or de~mnded by t he publ i c interest . " · 

Simmon~ v . St ate , 12 ~o . 269 . 

rhe Gener al Assembly by Senate Bill 359 , approved 
July 7 , 1 g59, ..:.aws ot ~as souri , 1939 , pe.geq 928 , 929 
and 930 , r c1ealed these f our sections and enac ted four 
new ¢nes , to bear t he same numbers . The new sections 
coul d not be considered a reetate~ent of exi st inc law 
as t hey change t h e classifi cation of c i t i e s in wluch 
such warehouses shall be l i censed and change t he r e ­
quirements for l i cense, requir i ng annual appl icati on 
and tnnua l bond. 

The law author izing ~e iasuan~e of t~e license , 
requir i ng t he bond and prescribing penalties for oper­
ating without a bond, having been r e pealed t he liabil ­
ity on the bond should terminate . 

"There i s no question aa to t h e law relied 
upon by appellants t i at, nr er e a contract 
i a entered :nto pursuant to a statute, such 
statute fo~na a part of t h e contract so a e 
t o be construed in connection t herewith, 
Aetna Casualty & Surety Co. v . Hen slee, 
163 Ar:~ . 494 , 260 s . \i . 4 14; but t he statute 
under which t he contract i a nade will not be 
construed as to enlarge t he surety 's ltabil- • 
1t y beyond t he terms of his contract , 50 c. 
J . 78 ; U1111ron v . Dit tman , 180 Cal . 443 , 
181 P . 779J c. h . Albe~a Comm: 8sion Co . v . 
Spencer , 236 ;~o . 608 , 139 S . \1 . 321 , Ann . 
Oas . l 912D, 7 05 ; \~ood v . Fi s k , 63 N. Y. 245 , 
20 Am. Rep. 528 . " 52 Fed . (2) l . c . 119 . 

cmmrJusrm: . 

] t is t he conclusion of this Department t hat no 
order of court is necessary relievine t he sureties 
on t he bonds of warehous~n ~iven in accordance wit~ 
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the pr ovis ions of Section 14354 ; that t here is no 
l iabi]ity under t he bonds for acts of t he fo~mer 
princ~pal subsequent to t he date t he repealing act 
took effect . 

Respectfully submitted, 

W. o. JACKSON 
Ass istant Attor ney- Ueneral 

APPROVED: 

COVELL R. HEWITT 
(Acting ) Attorney- General 
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