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COURTS OF RECORD: Under Section 11772, p . 679, Ifaws o:f · - · -
Missouri 1939, a circuit judge holding 
court in two or more counties , is entitled 
to $1300 salary as jury co~ sioner, and 
a probate j udge may retain as part of his 
fees up to t he amount of $1300 in addit ion 
to the other salary allowed circuit judges. 

PROBATE JUDGE: 

August 23 , 1940 q/) 

Eon. Edwin C • Orr 
Prosecut ing Attorney 
Boone County 
Columbia, ~·i ssour1 

Dear Sir : 

F fLE D 

~f 

VJe are in receipt of your request for an 
opinion , under date of August 21, 1940 , which 
r eads as f ollows : 

"You will recall tlla.t the last 
sessi on of t he legislature 
raised the pay of t be Circuit 
Judges . Prior t o t his last 
hike the Probate Judge 's pay 
was deter mined by t he fees col­
lected by t he Probate Judge's 
office and his total pay could 
not excede t he amount of t he 
Circuit Judges total income . 
Since t he pay of t he Ci rcuit 
Judge was i ncreased, is t he 
Probate Judge entitl ed to t r e 
increase in his salary, pr ovid· 
ing of course t he office earns 
suffic i ent fees to pay t he in­
crease. 

u I have not had an opportuni t y 
to br i ef t hi s question m1sel f, 
however, I can see that t he 
point i s going to be rai sed in 
t his county and I would like t he 
benefi t of an opinion from your 
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office as to t he max~ pay 
that the Probate Judge is entitled 
to under t he present statute, and 
would like your opinion as to 
whether or not the statute which 
increased t he pay of the pay of 
t he Circui t Judges, automatically 
increased the maximum amount of 
fees collected which the Probate 
Judge may retain as his pay. I 
will be grateful to you for an 
opinion on these ~uestions at your 
earliest convenience . " 

Section 11765, R. s . Ho. 1929 reads as follo,s: 

"For t he i r services as judges of 
the juvenile eourta, also known or 
designated as t he juvenile division 
of t he cireuit courts, t he judges 
of t he e i reuit courts in all counties 
containing less than fifty thousand 
inhabitants shall reeeive and be paid 
an annual compensation of fifteen 
hundred dollars, payable out of t he 
state treasury at the end of each 
month in equal monthly installments 
and in t he same manner as salaries 
of' such circuit judges are now paid." 

Section 11766 provides that the fifteen hun 
dollars allowed under Section 11765 as salary to 
circuit judge act1ng as juvenile judge should be con­
s idered as additional salary to that which is gen ral­
l y allowed as. salary of the circuit judge. 

Section 11767 partially reads as follows: 

"The officers of state shall receive 
for their services, annually, t he 
following sume: First, the governor, 
t he sum of five thousand dollars; 
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second , t he judges or t he 
supreme court, each four thou­
sand five hundred dollars; t hird, 
t he judges of t~e circuit courts, 
each , two thousand dollars ; * ~ -;~tt 

Under t he above sect ion the general salary, 
under t he general law, of a circuit judge i s two 
thousand dollars . 

Section 11771, R. s . no. 1929, reads as follJvs: 

~very judge of a circuit court or 
of a cr:1.ri.l.inal court 1n t his state 
s hall be allowed and paid the sum 
of one hundred dollars per month 
as and for his expenses incident 
to t he holding of all regular, 
special or adjourned terma of court 
at ·any place 1n hi s circuit other 
than t he place of his residence 
t herein, and such sum of money for 
said expenses shall be paid out of 
the state treasury monthly 1n t he 
same manner that the salaries of 
c i rcui t j udges are now pa id by law; 
provided, that t his section shall 
not e.pply to circuits in cities or 
t his state containing over 300 , 000 
inhabitants nor t o circuits consist­
i ng of one county only: Provided 
further, t hat in c i rcuits which con­
sist of one county only and not con­
ta~ng a city of 300 , 000 inhabitants 
or over, but in whi ch court i s held 
in more than one place , this section 
shall apply . " 

Under t he above section t he sum of t welve hl.m.dred 
dollars per year is allowed every c i rcuit judge, Qr 
judge of a cr~al court, f or his expenses inc id~nt to 
t he holding of court at any place in his circuit t her 
t han t he place of his residence. This i s not con idered 
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as part of his salary and it was so held in Haconl 
County v . Barnett R. Will iams , 284 _do . 447, 224 S w. 
8'36 . 

Section 11772, Laws of Missouri 1939 , page 6f9 , 
r eads as follows: 

" L'l all counties in this state 
which now constitute , or may 
hereafter constitute, a separate 
judi cial circuit with only one 
judge of t he circuit court t herein, 
the judze of such circuit court i s 
hereby const i tuted a jury commission­
er, whose duties as such commissioner 
shall be to assist t he county court 
to prepare jury lists and to draw 
names as prov ided for 1n Sections 
8754 and 8755, Revised Statutes 1929 . 
Each such jur y co~ssioner shall, as 
compensation for his servi ces as jury 
cammissioner solely, as provided in 
t his section , receive a salary of 
twelve hundred dollars per annum, 
said salary to be pai.d by t he county 
1n equal monthly inatalLrnents . In all 
judicial c i rcui ts in t hi.s State which 
circuits are constituted of two or 
more counties the circuit judge is 
hereby constituted a jury commiss i oner 
charged wit h t he powers and duti6s 
herein prescribed, and for t he perform­
ance of said duties he shall receive a 
salary of ¢1300 . 00 , per annum, to be 
paid in equal monthly 1nsta1Lments out 
of t he State Treasury. n 

This new section repeal ed 11772, R. s . !~o . 1~9 , 
and added an additional payment of thirteen hundrea 
dollars to the salary of a circuit judge where he acted 
as jury commissioner in two or more count i es. 

The population of Boone County, according to Phe 
1930 Federal Decennial Census was 30,905 . Boone Cpunty 
is 1n t he 34t h JUdicial Circuit, which consists of Boone 
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County and Cal l away Count y . Under all of t he abo e 
sect ions concerning the compensation of a circui t court 
judge who sits in a judicial c i rcuit consisting o two 
counties, lrls compensation should be as follows: 

First: salary as juveni l e judge fifteen hun 
dollars (Sec . 11765, supra) . Second: salary as 
judge two t housand dollars (Sec . 11767, supra ) . 
salary o.s jury comnissioner thirteen hundred doll 
(Sec . 11772 Laws of :t!i ssouri 1939 , pa.ge 679 , supr 
And fourth: t he amount allowed as expenses in t h 
amount of twelve hundred dollars (See . 11771, sup a) . 
Being a total compensation of six thousand dollar • 

Section 11782, R. s . ~f'o . 1929, partiall y reat4s as 
fol l ows: l 

" ·::- -~~ ~· Provided further, that when­
ever, after deducting all reasonable 
and necessary expenses for clerk 
hire, tr~ amount of fees coll ected 
in any one calendar year by or for 
any one probate judge in any county 
in t his state, during nis term of 
offi ce, and irrespect i ve of t he date 
of accrual of such fees, ~hall exceed 
a sum equal to t he annual compensa­
tion in the aggregate f'rOl:l all sources 
and for all duties by virtue of t he 
office, except t he ~1,200 .00 all011'ed 
for expenses when holding circuit 
court 1n other counties , . provided by 
lav for a judge of t he circui t court 
hav lng jurisdiction in such county~ 
t hen it shall b e t he duty of such 
probate judge to pay such excess less 
ten per cent . thereof, w1 thin t hirty 
days after t he expiration of such 
year, into t he treaaury of t t e county 
1n which such probate judge holds 
offiee, for t he benefit of tr~ school 
.fund of such county; .;r. * ~n 

Under t he above partial section it i s compula ry 
and mandatory t~..at the judge of the pr obate court, after 
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deducting necessary expenaea for clerk hire, ahallj 
turn int o tP~ school fund of the county any tees ~ol­
lected by hLm over and above the aalary allowed uqder 
t he statute to the judge of the circuit court hav~g 
juri sdiction in his county . This section specifi~ly 
excludes tr..e twelve hu.~dred dollars allo\Ted the c ui t 
judge as expens~e when holding court in other co . lea . 
This section also specifically seta out that t he ary 
of the pr obate judge should be equal to the sal pro-
vided by law for t he j udge of the circuit court ( elud­
ing t he twelve hundred dollars a llowed for expens 
above sat out) , and, since the Act of 19~9 (Laws 
I.Ussouri 1939, page 679 , supra}, i a now in effect he 
judge of the probate court should have the benefi ot 
the new law allowing the judge of the circuit co~ addi-
t ional pay aa a jury commissioner . I 

Section 11782 does not exclude the salary ot ~he 
judge of t he circuit court as jury commissioner in 
setting the l imitation of t he rete:~t ion of fees by the 
probate judge in &ccordan~e wit h t he salary of t~ cir­
cuit j udge , but does exclude the tvelve hundred dOllars 
eX!}enses allowed the circuit ,1-..tdge in setting the salary 
of t he pr obate judge . 

Sectio~ 11782 i s unambiguous apA needs no co~truc­
tion. 

In 59 c. J ., page 952, it is said: 

"The intention of the l egislature 
is to be obtained primarily from 
t he language used in t he statute . 
The court must impartially and with­
out bias review ths written words of 
the aet, being aided in their inter­
pretation by the canons of construc­
tion. Where the language of a statute 
i s plain and unambiguous, t :t.ere i s no 
occaain for conetruetion, even though 
other l!leanings could be found; and t he 
court cannot indulge in speculation aa 
to the pr obable or possibl e qualif ica­
tions which m.i~ have been 1n the 
~ of t he legislature, but the 
statute muat be given effect according 
to its plain and obvioua meaning. " 
(Citing Gendron v . Dwight Chapin & Co. , 
(App . ) 37 s . w. (2d) 486J Bets v . 
Kanaaa City So. R. Co., 284 s . w. 455, 
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314 ?'o. 390; Grier v . Y.anaaa 
Ci ty, c. c. & st . J . Ry . co. , 
228 s. w. 454 , 286 Mo. 523. ) 

I 
The o~traation or t he circuit judge aa j~ 

com:niseloner ..... held to be "aalary" in the cue t 
State ex rel . v . Gaaa , 296 s. w. 4Sl, 1 . c . 43S, here 
the court aald: 

"The lawmaker• of 1921 knew the 
Supreme Court bad, on the 13th 
ot March, 1920 , in the cue of 
State ex rel . Buchanan Cormty v . 
Imel, 280 ~o . 554, 219 s. • 634, 
limited the cOIQPenaation o~ the 
probate judge ot Bucllanan county 
to the C2, 000 allowed to circuit 
judgea aa compe~ation tor judici­
al aervicee . They also lmew, that 
on the let or October , 1920, the 
Supreme Co~ 1n tbiJ caae of r&con 
County v. Wi1li81':18, 284 f.'o . 447, 
224 s . w. 8S5, held the e l , 200 
allowed to tbe circuit judgea for 
expenaea coul d not be cona1dered 
by the probat e judge or uacon 
county 1n deterurt n1ng t he amount 
of his compenaation during the 
year . They were not aatiatied with 
the ealary allowed probate judges, 
hence the amendment to aaid aaction 
10991 . The circuit judge• or Jaaper 
county have only two soureea of com­
pensation: Compenaation tor judici­
al aervieea, and eompenaation tor 
•~1cea aa jury commiaaioner. The 
atatute aa amended PPOYidea that 1n 
determ1 n1ng t he salary o~ the probate 
judgea the compenaat1on ot the cir­
cuit judges from all souroea must be 
eon8idered. It we follow the atatute, 
•• muat bold that the wo~ 'tram all 
aoureea • include the compensation ot 
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circui t judges aa jury eommia­
aioners . It follows , and we hold, 
that from the taking effect of 
section 10981, R. s. 1919, as 
amended by the Laws of 1921, p . 
604 , t he compensation of the cir­
cuit judges of Jasper countf and 
the amount allowed to t hem for ex­
penses are as follows: Compensa­
tion for judicial services, $2, 000; 
compensation for services as jury 
commissioner , $2,500; for expenses, 
$1,200--mak ing a total of v5,700 
per annum. Of t t.ese items t he pro­
bate judge of Jasper county was 
entitled to consider t he $2 , 000 for 
judicial services and the 2, 500 
for services aa jury eo~sa1oner 
in determining t he amount he wa.e 
entitled to retain out of the feea 
collected b7 him during the 7ee.r 
for hie salary . " 

As said 1n the above ease, t he intention of t~ 
legialature was clear, "they were not aatisfied with 
the s&l8J'7 allowed probate judges, hence· t he amen~nt 
to said section 10991 . " 

It is clear .the intention of the legialatur.e, Ul 
Section 11782, was that the probate judge of any cohnt7 
under the general law is entitled .to retain feee 1~the 
maximum amount whieh would equal t he compensation a lowed 
circuit judges under t he general law with the excl ion 
of t he twelve hundred dollars allowed for expenaea 1rhen 
holding circuit court 1n other countiea . 

CONCLUSION . 

In view of t he above aut horities it is the opi!1on 
of t his department that the judge of the probate eo-bot 
of Boone County, after deducting all reasonable and ' 
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I 
neceaaary expenses for clerk hire, TIJa:J' retain t:r, 
t he amount of fees collected in any one calendar 
year the amount of $4800. 00. 

Respectfully au~tted, 

Vi • J • BURr'..E 
Assistant Attorney-General 

APPROVED: 

oOVRLt R. kMif'l'l' 
(Acting) Attorney-General 

WJB :CP 

• I 


