
HIGHWAY PA~HOL; Motor Vehicles and Stolen Property: 

Motor vehicles seized by highway. patrol should be 
held by them subject to the order of th~ court 
having jurisdiction of the offense in connection 
with which they are seized. 

I!i sso'\lri State Hi ghway Patrol, 
Jefferson City, ~issouri . 

?~arch 28 , 1940 . 

Attention : Captai n R. E. ~oore, 
General Headquarters . 

Dear $1r : 

FILE 0 

!o3 
fhi s i s in reply t o yours of recent date wherein 

you r~quest an opinion from t h is Department based on 
t he fpllowing stateme~t of facta: 

~A stolen car is recovered by t he StatG High­
•ay Patrol and stored in a private garage 
pending t he establishment of ownership . The 
owner is notified to appear and claim t he car, 
but in t he meanwhile an insurance company who 
holds a mortgage on the car appear• to claim 
it on t he SJ"Ounds that t h e registered owner ia 
in arrears on his payments and t hey have the 

t
i ght under thei r contract to take poeseasion 
herever they may find the car. To whoae cus-
ody should t he car be released? . 

A car come• into t he temporary possession of 
t he patrol by virtue of t he owner being arrested 
-.nd held for some offense. A finance company 
1Jho liol da a mortgage on t he car hears of t he 
~ocat1on of t he car being held and appears t o 
~la1m t he car on t he grounds that t he payments 
are in arrears and they have the r ight under 
~ontraet to take possession of t he car whe-rever 
t t ey may find 1t. Should t he member ot t he 
patrol releaa~ th~ ear to the claimant, and if .o, is he liable for damages to the reg iste-red 
QWler on t he grounds that t he owner has an 
~qu1ty in t he car and might be deprived of such 
equity by t h ia action? 

" 
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What right has a member of t h e patrol to 
tmpound or hold for any purpose whatsoever, 
~xcept for t he purpose of evidence, the 
~otor car of any person arrested for an 
offense against t he laws of this state 
which does not eal.l for confiscation of 
such 'equipment?" 

~e State Highway Patrol is a ere•ture of the 
statute, and we must look to that statute for ita 
powers and duties . This rule is announced and applied 
ao of~en and genera1ly that we do not deem it neeeaaary 
to eite authorities in aupport of it . 

neferr1ng to t he statutes under which t he patrol 
is cr,ated we find that iri 1931 the highway patrol act 
was passed and that, at page 234 Laws of Missouri 1931, 
Sectiqna 12, 13 and 14, t he duties of t he patrol are 
set out . These aectiona provide aa follows: 

"s ection 12. It shall be the duty of the 
patrol t o police the highways constructed 
~d maintained by t he conmiasion; to regu.late 
t he movement of traffic thereon; to enfore~ 
thereon the laws of t his atate relating to 
the operation and use of vehicles on t he 
~ghwaysJ to enforce and pr~vent thereon t he 
violation of the la~a relating to t he size, 
weight, and speed of commercial motor vehiclea 
.t,nd al·l lawa designed to protect and aa.f'eguard 
~he highways constructed and maint-ained by t he 
commission. It shall be the duty of t he patrol 
-.,henever possible to determine persona causing 
or responsible f or t he bre.aking , damaging or 
deetruction of any improved hard surfaced road­
-.ay, at:ructure • sign ~ke.ra , guard rail or 
~y other appurtenance constructed or maintained 
qy t he commission and to arrest persona criminal­
ly reaponaible therefor and to bring them before 
the proper officials for proaecutioi1. It shall 
be the duty of the patrol to cooperate with t h e 
secretary of state and t he motor vehicle com­
missioner in t he collection of motor veh icle 
registration feea and operator• and chaurfeurs 
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l icenses and t o cooperate wit h t he state 
inspector of oils in t h e collection of 
motor vehi cle fuel taxes . 

Section 13. The members of t he pat rol 
are hereby declared to b e offic ers of t he 
eta te of :'i ssouri and shall be so deemed 
and talren 1il all courts having jurisdi ction 
of offenees against t he l aws of t his state. 
The members of t he patrol shall have the 
powers now or hereafter vested by l aw in 
peace officers except the serving or execu­
tion of civil process . The members of t he 
patrol shall have author i t y to arrest with­
out writ , rule, order or process any person 
detect ed by ~ in t he act of violating any 
law of t he state. Vlhen a member of t h e · 
patrol is in pursuit of a violator or sus­
pected violator and is unable to arrest 
such violator or suspected violator wi t hin 
the l imits of t he distri ct or territory 
over which the jurisdi ction of such m~ber 
of t he patrol extends, he shall be and i s 
hereby authorized to continue in pursuit of 
such violator or suspected violator into 
what ever part of this state may be r eason­
ably necessary to effect t he apprehension 
and arrest of t he s ame and to arrest such 
violator or suspected violator wherever he 
may be overtaken . 

Section . l4 . Any person arrested by a member 
of t he patrol shall forthwith be taken by 
such member b efore the court or magistrate 
having juri sdi ction of t he crime whereof 
such person so arrested is charffed t here t o 
be dealt with accor ding t o law. 

Your request pertains principally to cars whi ch 
have b een s eized by t he Hi ghway Patrol either because 
t he same are stolen or were used 1n connection with 
some criminal offense . Our general statutes have made 
provisi on for t he disposi tion of such property . 
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Section 3774 R. S . !~o. 1929 , provides aa f ol l ows: 

" lfuen property alleged to r..ave been stolen, 
purloined, e~bezzled or obtained by f alse 
pretenses, or to have been obtained i n any 
Qf t he modes spec i fied in t he article con­
cerning offenses against publ i c and private 
, ro lerty , ahall come into t he custody of 
any sheriff, coroner, constable, mars~Al, 
or any person authorized to perform t he 
duti es of such officers, he shall hold t he 
same subject to t he order of t he court or 
qfficer authorized to di rect t he disposition 
tlhereof. " 

] t will be noted that t h i s section 1n addition to 
providing for t h e disposi tion of property which is 
stolen, purloined, embezzled or obtained by false pre­
tenses, appl i es also to propert1e• which r~ve been ob­
tain~ in any of t he modes specified 1n t he art i cle 
conce~~g offenses against publ i c or private property . 

Article 5 of Chapter 30, which includes Sect ions 
4036 tp 4174, inclusive, relates t o offenses against 
proper~y whicr. would include both public and pr i vate 
property. There are so many different o~fenaes named 
in t h1' article that we are not apec1fying th here, 
but willl say that this article ap_'>l iea to almost any 
offense t hat might be committed a inst public and pri­
vate p~operty . Therefore , any property obtained by t he 
office~s in t he er~orc~ent of t he pr ovisions of said 
articlf 5 would be he~d and dlspcsed of aa is pr ovided 
by sai d Section ~774 . 

s ection 3775 R. s . Mo . 1929 , provides as follows: 

"Upon receiving satisfactory proof of t he titl e 
o~ any owner of • ueh property, t he magistrate 
who shall take t he examinat i on o~ the person ac­
c~sed of any of the offenses referred to in t he 
prec~ section, may order t he same to be de­
l~vered t o such owner, on his paying t h& reason­
able and necessary expenses incurred in t he pre­
se,rvation of such property, to be certified by 
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~uch magis t rate , which order ahall 
entitl e t he owner to demand and r eceive 
~uch property . " 

Fol lowing that sect ion i s Section 3776, whi ch 
aut hor i zes t he nagiatrate to deliver to t he owner, on 
prope~ pro~f , such property after necessary expenses 
for pr~servation have been paid. 

Section 3777 provides that t he cour t, after con­
vi ction and upon proof of ownership of such property , 
may direct it to be turned over to t he proper owner 
after having paid t he necessary expenses incurred i n 
the pteservation of such property . 

We refer parti cularly to t hese sections for we 
t hink t his is t he plan by which t he lawmakers r..ave in­
tended to handle and di spose of property seized by t he 
officers in connection wi t h t he enforcement of t he 
criminal l aws of t he state. This property i s sometimes 
held ~til t he case i s f i nally disposed of and t r en re­
leased to t he r ightful owner. 

In t he case of State of !!i ssouri v . Rebast i , 267 
S. Y. • 858 1 at page 860 1 t he court , in diseuse ing t he 
aut hor i ty of officers to seize and hold t he property of 
t he defendant for evidence said: 

"Being lawfully arrested t he officers have a 
~ight to sei ze him and his possessions 1n t he 
r oon where he was arrested and take fro~ ~ 
apy art i cle whi ch might be used in secur ing 
hi s conviction. " (Citing cases . ) 

The caaea· cited in t he Rebasti ease , supra, hold 
t hat any evidence legally aei £ed by t he officers may be 
held a• evi dence pending t he final dete~tion of t he 
offense for which t he defendant is arrested . 

In t he cue of State of Missour i ex rel . Zimmerman 
v . Schaper, 152 Lio . App . 538 ,. a eons tab 1 e was sued on 
his bond for keeping dangeroua explosi ves which he had 
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aeize4 from a party who was charged with concealing 
such explosives . In that caae t he court held that 
since the charge of keeping dangerous explosives was 
not one of t he cases ±n which the officer was author­
ized to t ake poase•sion of t he property .. directed 
by Section S774, t hen t he conatable we.a not acting 
1n hia ot'ficial capacity and would only be liable 
personally for any damages w~i~h reaulted on account 
of t~ explosion of t he dynandte which he had in his 
poase.sion. 

We are callLng attention t o t his parti cul ar ease 
for t he reason that t here are instances in whi ch t he 
officer is not author i zed to s e i ze and hold certain 
properties . Since t he Highway Patrol Act, Section 13, 
provi des tr~t t he m~bers of the patrol shall have t he 
powera now or hereafter invested by law in peace offi­
cers, t he same rule would appl y to t he powers of t he 
patrolmen to · aei ze properties aa a ppl y to any other 
peace offi cer . 

Referring to t he second paragraph of your request, 
t hen , and appl ying t he provi sions of t he statute herein­
above ci ted relating to t he disposition of property 
sei zed by an of'fice.P, i t would seem that the duty of t he 
highway patrol, when any of t he nembera seize a car, or 
any ot her propert.y, which is atolen or under suapicion 
of haying been stolen , i a to hold t h is property subject 
to t he order of the court or offie~r author i zed to 
direct t he disposition t hereof. 

Uhder this s econd paragraph you state a case where 
t he patrol comes into possession of a car by vi rtue of 
the owner being arrested and held f or some offense. 
Since it seems from t he statutes r eferred to above per­
taining to disposition of property which has been sei zed 
by an officer in connection with his duties in t he en­
forcement of t he crtminal laws of t he state that such 
property should be placed 1n t he custody of the court, 
t hen as a practical proposi tion and a safe way to handle 
such ~roperty, we t hink that the patrol should not act 
as a judge on t he question of ownership, but should re­
l ease t he property under· t he order of t he court in which 
t he offense i a pending lmder which t he defendant i s 
charged and t he property held. Ylhile t he mortgagee may 
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have a contract with t r.e owner of t he ear, which woul d 
author i ze i t t o t ake possession of t he car under certain 
contingencies, yet, we t h i nk t hat t he patrol when i t 
seizes such an automobile would be exercizing its powers 
more carefully by requiring aueh mortgagee to mak e its 
proof of r i ght of possession to t he court hav~g juris­
diction of t he case before releasing such property . 

., 

On your last question, as to t h e r ights of t he 
patrol to impound or ·hold for any pur pose whatever, ex­
cept f or t he purp9ae of evidence, a mot or car of any 
person arrested for an offense a gainst t he l aws of t his 
state which does not call for confi scation of such prop­
erty , will say , applying t he foregoing rules t o t h e 
powers and duties of t he offi ce-r in such cases, and, 
since we d o not find any statutory authority which would 
authorize the patrol t o impound or hold property other 
than set out in t he statutes hereinabove referred to, we 
do not think t he highway patrol bas authori t y t o i mpound 
and holl.d any property except for t he purpose of e vidence, 
and then he holds t his property subj ect to t he order of 
t he court in whi ch t he charge is pendin~ . 

CONCLUSIOn . 

From the foregoing , and answering your first 
question , it i s t he opinion of t hi s Department that wh en 
t he highway patrol PAS seized an automobile or any ot her 
property in connection wi t h t he violation of a crimi nal 
law t hat i t should onl y dispose of t hi s property subject 
to the order of t he cour t 1n which t he offense i s pending . 

S&cond . Answeri ng your second question , i t i s t he 
opinion of this Department t rAt since t he patrol is not 
aut horized under t he statut es to pass on t he question of 
ownersh ip of a motor vehicle which has been seized by 
the patrol , t~At it shou ld not release the mot or vehicl e 
t o any person other t han t he owner wi t hou t t he order of 
t he court which has juri sdiction over the offense in 
connect ion wi t h which t he motor vehicle was seized. 

Third. Annering your t hird inquiry, i t i s t he 
opinion of t h i a Department t hat t he hig~ay patrol is 
not aut horized to ~pound or hold for any pur poses what-
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soeve~~ exc•pt for t he purpoae of evidence, t he motor 
vehicle or any other property .round 1n the poaseasion 
of a person who 1e arrested for the violation of eome 
criminal 1•• of t hie state. 

Reapecttully •ubmitted, 

TY'RE W. BURTON 
Aes1atant Attorney-General 

COVELL R. mlt!'T 
(Aet1ng) Att orney-General . 

TWBtCP 

.. 


