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INFORMATIONS AND INDICTMENTS:

lebruary 9, 1840

Honorable ¥, Eiram kelLaushlin
rrosecuting Attorney

Greene County

Springfield, kissouri

iy

the prosecuting
is name on an
cessary that
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Uear Sir:

We sre in receipt of your letter of I'ebruary |

1540, containing a request for an opinion based on
letter enclosed written by the firm of deale, lie
neale and Freeman, Without setting the request out
in full, your question 1s briefly as follows:

The prosecuting witness in a misdemeanor pros
tion failed to personally endorse the infom:ation,
point was properly raised by the defense in a motlo
queash, which was overruled by the court,
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The
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Your (uestion

is whether or not the court erred in falling tc qQuagh

the information, and whether or not a new trial sho
be granted. for that reason,

Section 3542, k. £. Mo, 1920, provides that ar
indictment returned for treapass agalnst the person
property cf another, or any indictment for libel or

slander must bear the name of the prosecutor endors
thereon, Sectlion 35543, A. S. kKo. 1929, provides

the prosecutor shall endorse nls own name on any su
These secticns are under irticle 7 stylled

indictment,

11d

by
or

d
t

"Grend Juries And Their Proceedings", and cannot, tHerefore,

refer to inforrmatioans,

The statute bearing lmmedistely on the guesti
Seotion 3510, R, &, Ko, 1929, which is as follows:

"When the information is bused on
ean affidavit iiled with the clerk
or delivered to the prosecuting
attorney, &s provided for in sec-
tion 3505, the person who made such

on is
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affidavit shall bH¢ decemed the
prosecuting witness, and in all
cases in which by law an indicte
ment is reyuired to be incorsed

by & prosecutor, the person who
r.akes the affidavit upon which

the information l1s based, or who
verifies the information, shall

be deered the prosecutor; and in
case the prosecution shall fail
from any cause, or the defendant
shall be acquitted, such prosecu=
ting witness or prosecutor shall be
iieble for the costs in the case
not otherwlise aujudged by the court,
but the prosecuting attorney shall
not be lieble for costs in any case."

A close examination of tuis section fails to
reveal that the prosecuting witness must endcrse hi
own name thereon, and 1t has the further provision

at

such prosecuting witness shall be liable for the cogts

in case the defendant be scquitted or the prosecuti
fall, It provides that "the person who made such af
shall be deemed the prosecutlng witness, end in all
in which b7 law an indictrent is required tc ve 1ndd
by a prosecutor, the person who makes the aifidavit
shell be deemed the prosecutor®,

In the case of State of klssouri v, liettie 11

'fidavit
cases
roed
= e "

ck

et al., 187 ko, App., page 6, several complainants fliled

affidavites with the prosecuting attorney charging t

defendants with keepingy a bawdy house, In that case,

although the court held the ol'fense was not one und

what

is now Section 3542, R, . Ko, 192v, there wcs no mdantion

that the complalnants hed endorsed their names on t
informaticn, the court epparently interpreting the
as we have above,

Section 35504, K, S. ko, 1929, is as follows:

*Informations nay be filed by the
prosecuting attorney as informant
durlin. term time, or with the clerk
in vecation, of the court having

tatute
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jurisdiction of the olffense specl-
iled therein, 4ll informatlons shall
be signed by the prosecuting attorney
and be verified by his cath or by the
oati: of sorme person competent tc tes-
tify as & witness 1In the case, or be
supported by the efflidavit of such
person, which shall e filed with the
Infomationy the verification by the
prosecuting: attorney rmay be upon ine-
formation and belief, The names of the
witnesses for the prosecution must De
indorsed on the information, in like -
manner a:;d subject to the same restric-
tlcns a: required in cese of indicte
nents,"

There is nothing in this sectlon which requir
the name oi the prosecuting witness tc ve endorsed
himself on the information, 1he final sentence reg

must be endorsed upon the indictment, the wording bding the
same in both instsnces except for the use of "info
in one and the word "indictment®™ in the other,

It is therefore the opinion of this departmenti that,
while it is necessary for the prosecuting witne.s on an
indictizent to endcrse thereon his name in the particjular
instances set out herein, apparently for the purpose| of
identlifylinug him as such, it is not necessary for thJ
prosecuting witness under an information tc endorse fthereon
his own name, his ldentity vein; fixed by i:is affidejit or
complalint with the prosecuting attorney or magistratF beiore
whom the prosecution 1s brought or complaint made.

Respectfully subitted,

RUPLRT L, HYDER
Assistant Attorney General
ArPRUVED:

V. J. DURKE
(Aet.ng) Attorney General
RLligVC




