
I NFORMATIONS AND I NDICTMENTS: It is necessary for 
witness to endorse 
indictment but not 
it be endorsed by hi 
t ion . 

: ebruary 9 , 1940 

honorabl e F. ~r~ LcLa~hlin 
~rosecutin3 Attorney 
Greene County 
!::!Jr i ll0fleld, Li souri 

_.ear Sir : 

We ~re in receipt of your l e t t er of r ebruary 
19401 conta1nin& a r equest for an opi nion baaed on 
lett er enc losed written by the fin:1 of .~eale, Newm 
Neal e and Fr eeman. wlithout s etting the request out 
in tull, your question is briotly as fol lons r 

The prosecuting witness i n a .~isde.meanor pr os 
tion fai l ed t o personally endorse the info~ation. 
point was properly raised by the defense i n a motio 
quash, which was overruled by the court . Your ~ues 
is whether or not t he court erred i n f ailing to qua 
the info~ation, and hether or not a ne trial s ho 
be granted .for that r eason. 

t ecti on 3542, J . ~ . J. o. 1929 , provides "G hat 
1nd1c~ent ret urned f or trespass agaln~t the person 
property of anot her, or any 1nd1ctncnt tor lioel or 
s l ander m~st bear t he nar~e of the prosecutor endors 
t hereon. Section 3543, rt . s . r.o. 1929 , provl.de s t 
the prosecutor s hall epdorae his own nSLe on any su 
indic tr::ent . 'l'hese sectiQna are under ;~rticle '7 sty 
"Gr and Juries And ~heir Proceedln~a " , and cannot , t 
refer to l nfor.cations. 

--.-,"\ 
'· 

prosecuting 
s name on an 
cessary tha't 

on an informa-

The statut~ bearing tmoedlat oly on the questi is 
Sec ti on 3510 , R. s. ~o. 1929, bich is as f ol l owe r 

"When the lnforr:.at l on is br..sed on 
an affidavit fi l ed with t he c l er k 
or del iver ed t o t he prosecuting 
attorney, as provided for in s ec• 
t ion 3505, t he person who oade s uch 
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affidavit shall b~ deem~d the 
pr osecuting witness , and i n all 
cases in ~hich by law an indic t ­
~ent i~ re~uired to be inuorsed 
by a prosecutor, the pers on nho 
make s t he a ffidav i t upon which 
the info~ation is ba s ed, or nho 
verifies the in1or.cat1on. sl~ll 
be dee~ed the prosecutor ; and i n 
ease t he prosecution shall fail 
from any cause, or the defendant 
shall be acquitted, such prosecu­
ti~ witness or prosecutor shall be 
liable for the costs in t he case 
not otherwise nu j udged by the court, 
but the pro eouti~ attorney shall 
not be liable for costs in any case. " 

A close e~ination of t !U8 section fails to 
r eveal tnut the prosecut1Db witness must endorse hi 
own nruoe th~roon, and it has t he fur t her provi sion 
such prosecuting witness s hall be liabl e for t he co 
ln case the defendant be acquitted or t he prosecuti 
fail . I t provides t hat "the person who Dade such a 
shall be deemed t he prosecuting wi tness , and in all 
in which by l aw an inaic~ent is required t o be i nd 
by a prosecutor, t he person who ~akes the a f f i davit 
shall' be deaced the prosecutor• . 

In t he case of State of Lissouri v. t e ttie Fl 
et al ., 167 Lo. App •• page s. several compl ainants 
affida vits wit h the prosecutlnc a t torney charg ing t e 
defendants with keeping a bawdy house . In that cas 
altt ough t he court held the o1'fense e. s not one und 
is now 5ection 3542 , rl . ~ . Lo. l9~J . there ~a r.o c 
tha t t he conpl ainanta had endorded their naoes on t 
i nformation , the court e.ppa1•ently i nterpret ing the 
as we have above. 

Section 3504, rl . s. t .. o . 1929, is as followa z 

• I nformations ~ay be f~led by the 
pro~ecutlnu &ttor ney as informant 
durln~ t erm ttme, or with t he clerk 
in vncation, of t he c ourt havi ng 
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j urisdicti on of t he olfense speci-
1led t htreln. All 1nf oroatlons shall 
be signed by the prosecut~~ attor ney 
ano be verified by hi s oa~ or bJ the 
oath of a~.e person ~ompetent t v tes­
tify as a rlitnesa in t he case , or be 
supported by t he affidavit of such 
person, whi~h shal l oe filed with the 
info~.ation ; the veri f ication by the 
prosecuti~ attorney ~ay be upon in­
fo~ation and belief. The names of the 
witnesses f or t he prosecut ion ~ust be 
indo~sed on ~he info~ation, in l lke · 
manner a!.d subject to t he same r estric­
tions a s re~uired i n case of i ndict-

,Lents. " 

Th er e is nothing ~n t hi s section which ~equ1r 
t he nace of t he *?osecutins w1tn~ss t o be endorsed 
hwself on the i oreatlon. The final sentence .req 
that witnesses for the proaeeution must o~ endorsed 
like Danner * w y aa requi r ed ~n t he case of indic~ 
Thls , unaoubtedly. ref'ers t o Section 3644 , .rt . s . L.o 
which provides that nar.ea of all the c a teria~ wi t ne 
must be endorsed upon the indictment , the wording b 
s ame in both i nstances except for the use of "info 
in one and t he word "indic~ent" in the o ~her. 

It is therefore the opinion of this departrnen 
w}:l..ile it is necessary fO!' the prosecut i ng w1 t ne ... a o 
1nd1c~ent to endcrse t hereon his n~e i n the partie 
instances set out herein, apparently for t he pur pose 
identif ying him as sueh, it is not necessar y for th e 
prosecuting witness under an infornation t o endorse 
his own nmne,. hi s 1denti ty oe .in1,; f .ixed by his affida 
complai nt witL the pr os ecu t i ng ~ttorney or ma0 istrat 
whom the pr osecution is brouGht or compl aint made . 

Respectfully subLitted, 

L{(JL .. LrlT L . LYDE.R 

that, 
nn 
lar 
of 

hereon 
it or 
before 

Assis t~nt ~ttorney Gen er 1 

if . J . oUm\E 
{ Act ..~.ng ) Attorney General 
.tUJ .. : \ C 
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