'OUNTY CLERKS: Need not account to the county for ffifieen -
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Honorable F. Hirem lebasughlin
Prosecuting Attoruney

Greene County '
Springfield, Missouri

Deer Sirg

Ve are in receipt of your request for an opinion
under date of December 27, 1938, whereln you astate as

follows:

cents service charge permitted by Copservation

Commission,

January 6, 1940

"Your office rendered to Nat W, Ben=
ton, former Prosecutor of Greene Coun-
ty, an opinion under date of January
28, 1938, with reference to the salary
of the County Clerk of Greene County,
at which time it was held that the
Laws of 1933 at page 375, which was
re-enccted as Laws of 1937, page 443,
Section 1, fixed the salary of the
County Clerk of Greene County at
$4,000 per year, and provided that
said salary should be in lieu of all
other salaries, fees, commission®or
emoluments of whatever kind under and
by reason of the terms of any statu-
tory provisions,

The particular guestion involved at

that time was as to whether the County
Clerk of Greene County could retain

any part of the fish and game license
fees when such licenses were sold at

his office., That opinion held that

he was required to account to the

County for all fish and game fees and
all other fees, since he was on straight
salary basis.

It now appears that the fish anéd
enforcement, being under the ré&rulation
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of the Conservation Commission, and

the Commission reserving the right to
appoint agents for the sale of licenses,
whether, if the Commission should ap=-
peint the County Clerk of Greens County
as its distributing agent, he could re~
tain the 16¢ service charge permitted
by the Conservation Commission, or would
atill have toaccount for such fees to
the County,.

This may seem an unnecessary request in
view of the provisions of the 1937 act,
but since under the Wild Life and Fores-
try Code, the County Clerk is not ipso
facto the agent of the Conmisslon by
terms of the statute, but may or may
not be appointed as such agent by the
Conservation Cormission, does the pro=-
vision of 1937 act barring the Clerk
from retalning any fees or emoluments
"uander and by reason of the terms of
any statutory provisions" apply to the
present situation with equal force and
with the seme result as 1t did to the
situation which existed prior to the
adeoption of the conservation amendment,
at which time the Clerk had the statu~
tory duty of selling fish and game
licenses, whereas now he is under no
statutory duty in the premises, but
derives his authority entirely from

. the fact of his appointment as such
agent by the Conservation Commission?

Does he still have to account for the
15¢ service charge to the County Trea=-
sury, or may he retain this or any part
of it for himself?"

The amendment to the Constitution of Missouri
creating the Conservation Commission was adopted November
3, 1936, and provides as follows:

"The control, management, restoration,
conservation and regulation of the
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bird, fish, game, forestry, and all
wildlife resources of the State, in-
cluding hatcheries, sanctuaries,
refuges, reservations and all other
property now owned or used for said
purposes or hereafter acquired for
sald purposes and the acquisition

and establisiment of the same, and

the administration of the laws now

or hereafter pertaining thereto, shall
be vested in a comnmlission to be known
as the CONSERVATION COMMISSION, to
consist of four members to be appointed
by the Governor, not more than two of
whom shall be members of the same poli-
tical party. The commissioners shall
have knowledge of and interest in wild-
life conservation, Vacancies shall be
f1l1led by appeointment by the Governor
for the unexpired term within thirty
days from the date of such vacancy;

on failure of the Governor to fill

the vacancy within thirty days, the
remaining ‘coomissioners shall fill

the vacancy for the unexpired temrm,
The first members of seid commission
shall be appointed for terms, as fol-
lows: one for a term of two years or
until his or her successor is appointed
and qualified; two for terms of four
years, or untlil their respective suc-
gessors are appointed and qualified;
one for a term of six years, or until
his or her successor is appointed and
qualified, Upon the expiration of
each of the foregoing terms of saild
comnmissioners, a successor shall be
appointed by the Governor for a tem
of 8ix years, or until his or her suc~
cessor is appointed and qualified,
which termm of six years shall there~
after be the length of term of each
member of said Commission, The mem~
bers of said Commission shall receive
no salary or other compensation for
their services as such, The members

of the Commlssion shall receive their
necessary traveling and other expenses
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incurred while actually engaged in
the discharge of their official du~-
ties, ;

Said Commission shall have the power
to acquire by purchase, gift, eminent
domain, or otherwise, all property
necessary, useful or convenient for
use of the Commission, or the exercise
of any of its powers hereunder, and in
the event the right of eminent domain
is exercised, 1t shall be exercised
in the same manner as now or hereafter
provided for the exercise of eminent
domain by the State Highway Commission,

A Director of Conservation shall be
appointed by the Commission and such
director shall, with the approval of
the Cormission, appoint such assis-
tants and other employes as the Com=-
mission may deem necessary, The Com-
mission shall determine the qualifi-
cations of the director, all assis~-
tants and employes and shall fix all
salaries, except that no cormissioner
shall be eligible for such appointment
or employment.

The fees, monies, or funds arising from
the operation and transactions of said
Commission and from the application and
the administration of the laws and regu-
lations pertaining to the bird, fish,
game, forestry and wildlife resources

of the State and from the sale of
property used for said purposes, shall
be expended and used by said Commission
for the control, management, restoration,
conservation and regulation of the bird,
fish, game, forestry and wildlife re~
sources of the State, inecludiag the pur~
chase or other acquisition of property
for said purposea, and for the adminis~
tration of the laws pertaining thereto
and for no other purpose.

The general assembly may enact any laws
in aid of but not inconsistent with the
provisions of this amendment and all
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existing laws inconsistent herewith
shall no longer remain in force or
effect. This amendment shall be self-
onrorging and go into effect July 1,
1937,

Pursuant to the above constitutional authority &
control, manage, restore, conserve and regulate fish
geme, etc,, the Commission promulgated the following
regulations and laws:

A"

Section 29 provides that the distributing agent,
duly suthorized by the Commission, may charge and collect
a fee of fifteen cents for each permit distributed;

"Permits issued by the Commission to
pursue, take, transport, ship, buy,
sell, store, serve, use or possess
wild.iifo, and to use any equipment,
material or facility for the taking

of such wildlife, in accordance with
these regulations, may be obtained

by reslidents, non-residents, and aliens,
for the purposes and under the condi-~
tions as herein set forth, upon pay-
ment, to the Commission or its autho~-
rized distributing agent, of the per-
mit fees stipulated by these regula«=
tiona., Any such distributing agent,
duly authorized by the Commission, may
charge and collect from the permittee
for all services relating to the dis~-
tribution of any such permits, an addi-
tional sum not to exceed fifteen cents
(15¢) for each permit distributed. No
such permits shall be duplicated with-
out the payment of one~half (#) of the
initial permit fee herein specified.
The Commission reserves the right to
deny, revoke, or suspend any permit,
or tfn renewal thereof, and to deter-
mine which type of permit may be dis~
tributed by any distributing agents;
provided, that no permit shall be re-
voked or suspended until the holder
thereof shall have been afforded a
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reasonable opportunity to be heard by
an suthorized representative of the
Commission,"

Section 30 designates the clerk of the county c
in each county as distributing agent, and reserves ti
right to deaignate additional distributing agents,

"The Conservation Commission hereby
designates and appoints the clerk

of the county court in each county and
the license collector of the City of
- Saint Louls as distributing agents for
such permits as may be stipulated by
the Commission, conditlioned upon the
consent of thelr respective sureties
and the faithful performance of such
duties as may be delegated to such
agents who shall accept, receipt for,
and remit to the state treasurer at
the close of each month, &ll moneys
derived from the distribution of such
permits, less and except such personal
service fees as are herein specifieally
provided, The Commission reserves the
right to designate additional distri-
buting agents and to fix their quali-
fications and duties, Such agents may
charge and collect the service fee of
fifteen cents (15¢) and they shall ac~
cept, receipt for and remit to the Com=
mission at its office in Jefferson City,
et the close of each month all noneys
derived from the distribution of such
permita,"

Under Section B253, Revised Statutes of Missour

burt
he

-

1929, the legislature conferred upon the county cler

the official duty of issuing hunting and fishing licenses,
Now it is to be noted that the duty is not imposed upon
the clerks to %ﬂ:“‘ same ltltut., but they are me ely

deslgnated by Conservation C ssion as“distr
agents," In other words, under the broad powers grm
by the people to the Conservation Commission, the la
might have designated any persons they desired to ac
distributing agents,

ting
nted

tter
t as
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You direct our attention to an opinion rendered |by
this department under date of January 28, 1038, holding
that the county clerk of Greene County is on a sala
basis and must account for the fish and game fees ti

the county treasurer, same being based on the Laws o
Missouri, 1933, Section 1, e 375, re-enacted in lagws
of lMissouri, 153'?, Section 1, page ha, which, after
declaring the smount of salary to be paid the county
clerk, provides that:

"Said salaries to be in lieu of all
other salaries, fees, commissions or
emoluments of whatsoever under
and reason of the terms of m{hl

of -]

statu provisions outside
article .z

You then observe that:

"% # the fish and geme enforcement, being
under the regulation of the Conservation
Cormissi and the Commission reserving
4<he right appoint agents for the sale
of licenses, whether, if the Commission
should appoint the cu.w:nt'.'{r clerk of
Greene County as its distributing agent,
he could retain the 15¢ service ¢ [
permitted a the Conservation Commission,
or would still have to account for such

fees to the ocounty,"

The concluding sentence, as found in Section 1, |Laws
of Missouri, 1933 and_ 1937, l}lprl, declares that the
said salaries are in lieu of fees "of whatsoever
under and by reason of the terms of any statutory pro-
visions.®™ The fees in this case for services w not
be earned by virtue of any statutory provisions sine
the regulations and laws of the Commission are promulgated
by virtue of a constitutional amendment.

46 C, J., Section 249, Fage 1019, states that:




Honorable F, Hiram lcLaughlin = 8 = January 6, 1940

"Fees collected by officers represent
the charges which the state makes for
services rendered by it through its of-
ficers, and constitute a fund subject
to the control of the state and to be
applied as the legislature directs."

" The fées collected by county clerks as distri
agents do not represent charges which the state
for services, and the funds are not subject to the
of the state nor are they to be applied as the legl
diredts,

As previously pointed out, there is no offioci
upon the part of the county clerks to act as distri
agents, but they are merely designated by the Commi
as such, FPFurthermore, under the constitutional am
supra, the funds are not subject to the control of
state but are subject to the control of the Commiss
Again, they are not to be applied as the legisla
directs, but rather as the Conservation Commission

compensation during their termm of office, contrary
Article XIV, Bection 8 of the Missouri Constitution,
the case of Little River Drainage District v, Lassater,

20 8. w, (8d) 716, 1. o, 719, the court, in holding [that

increase in the county officers' compensation duri
terms of office for performing duties incident to ¢
offices, said:

"Appellant contends that section 45756
authorizés an increase in the compensa-
tion of township collectors during their
terms of office and hence violates sec~
tion 8, of article 14, of the Missouri
Constitution, which provides that ' the
compensation or fees of no State, county
or municipal officer shall be inoreased
during his term of office, # # #' As
nelther county collectors nor township
collectors, in respect to their services,
in collecting the taxes of drainage dis-
tricts, perform any of the duties of
state, county, or municipal officers, it
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would seem that the fixing of their
conpensation for rendering such ser-
vicea to drainage districts is not
controlled by section 8, art. 14, of
the Constitution,

The constitutional inhibition only ap~-
plies to compensation or fees of offi-
cers for preforming duties incident to
their offices, and has no application
to additional duties imposed upon such
officers not ordinarily incident to
their offices, £State ex rel, McGrath
v, Walker, 97 Mo, 1682, 10 S, W, 473;
State ex rel, Hickory County v, Dent,
121 Mo, 162, 25 5, W, 9243 State ex
rel., Linn County v, Adeams, 172 Mo, 1,
72 8, W. 6553 State ex rel, larvey v,
Etate v. Zevely v, Haclkmann, 300 ko,

59, 2564 S, W, 533 State ex rel, Barrett

Vv, Boeckler Lumber Co,, 302 Mo, 187,
2567 S. W, 453."

It might be further argued that since no duty i

imposed upon county clerks to act as distributing agents,
they are prohibited from performing such services and

retaining the money earned in addition to their sala

Said argument was advanced in the case of State

v, HEinshaw, 198 N, W, 634, 1. ¢, 637, wherein the court

said:

"A public officer is not required to

give every instant of his time to the
public service in such a sense that he
cannot, if wholly consistent with pub-
lic duties, perform any other service
or earn money fram any other source,"

From the foregoing, we are of the opinion that
county clerk of Greers County may retain the fifteen

conts
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service charge permitted by the Conservation Commisgion
and need not account for such fees to the county,

Respectfully submitted,

MAX WASSERMAN
Assistent Attorney General

APPROVEDS

W. J, BURRE
(Acting) Attorney General
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