
BUILDING & LOAN -
ASSOCIATIONS: 

Supervisor may, without resorting to legal 
process, take charge of an associati n and 
its assets and manage and conduct f t busi­
ness. 

F 1 L ~ 0 

l5 
Mr. J . w. MoCammoA 
Building and Loan Supervisor 
Jefferson CitJ , Missouri 

Dear Mr. McCammon: 

We a re in recei pt ot y9ur request f or an op 
under date or January 22nd, ae follows: 

"I will appreciate, a t your earli­
es' con~enience, legal advice troa 
you as to how much s cope the law 
gives the building and loan saper­
visor in the matt er ot taking char ge 
ot a buildi ng and lo~ association 
in advance or the appointment ot the 
supery~sor as receiver? There seems 
to be a difference ot opinion among 
building and loan executives as to 
what the l aw permits a superTisor 'o 
do lay way ot t aking charge ot an as-· 
sociation unleas and until a court 
order has been isaued appointing the 
supervisor temporary receiver. 

"In the ca se I have in mind , we are 
hopi ng to avoid a- receivership it we 
can get the action we deem necessary 
without going into court . • 

ion 

Section 5626 , Laws of Mi s souri , lS)~g . page 2 6, 
provides when the supervisor or building and loan a sooia­
tiona aay t ake charge ot an as~oc1at1on, in part, a tol­
lon: 

"No association shall cease to do 
business or attempt to make a voluntarJ 
aasignaent ot its assets or in any other 
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other aanner to liquidate ita attaira 
prior to the maturity et all ita atook, 
except with the consent ot two-thirds 
ot its stockholders and the appro•al 
ot the super-.iaor ot buil·ding and loaD. 
aasooiationa as hereinafter provided. 
It 8ll1 aasooia tion atta.pta to aake 
such an aaaigaaent, the super..iaor shall 
upon his own initiati-.e take charge ot 
the association and ot ita aaaets and 
ahall manage and conduct ita buainesa. 
Or it it ahall appear to the supervisor 
from any report ot such association or 
trom any examinatioa made or caused to 
be a ade by him, or from any knowledge 
or 1ntorma\1oa o~tained trom any other 
source, tha t auch association baa coa­
mitted a violation ot its charter or ia 
acting unlawfully, or that auck associa­
tion 1a conducting its business in aa 
unaate or uaauthorized manner, or that 
the asaets ot any auch association are 
insutt1c1ent to Justify the continaance 
of hua1neas by such aasociat1oa, or it 
ahall appear to the aapervisor that it is 
uaate or inexpedient tor any such as­
sociation to contiD.ue \o transact basi­
ness, ~e auper..isor shall ca.municate 
the tact to the otticers or directors; 
sac4 otticers or directors ahall be al­
lowed sixty daya in which to aalte the 
aaseta sufficient or to cor.rect the il­
legal practioea. In case such assets 
are not made autticleat, or the illegal 
practices corrected within a tiae fixed 
by the supervisor, or i~ the directors 
request the super..iaor so to do, the 
n.perviaor shall take charge ot the u­
sooia~ion and ita ••••._ and manage and 
conduct ita ·bustness. On taking posaea­
sion by the supervisor no further pa,ments 
ahal.l be made ~ w1 thdrawing shareholders, 
and all notices or withdrawal tiled there­
tofore or thereatter shall be ot no force 
and/or effect. The possession ot ~be 
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euperviaor in charge ot the attaira 
and assets ot suoh aasociation ahal~ ~e 
cona•rued aa the posaeasion ot the atate 
ot M1aaour1 and t he placing ot said 
propeF\7 in the banda ot aaid auper­
Yi•or by the directors and/or the tak­
ing ot posaeaaion '' the supeniaor and 
hie appointaaent aa rece1Yer ot "Sai4 
propertJ by the circuit court, as pro­
Ti4ed in this article, ahall not ~ con­
strued .aa a proceeding on account ot 
inaolyencr or that aai4 aasocia,ioa haa 
committed an act ot baDkruptcr; but the 
aai4 auperTiaor shall proaptly proceed 
and continue to collect duea and in­
terest from the stockholders and bor­
rowrs ot the aasooia,ioa and -.y briq 
and/or defend suits in the naae ot the 
association and may authorize and direct 
the foreclosure ot 4 .. 4s ·or truat and/or 
mortgages, and pa7 ita operating expenaea 
and in his discretion its debta to ita • 
general creditors, .mplor auoh hel p aa 
he needs to manage and operate said aa­
soc1at1oa, 1aclud1ng, 1t necesaarr, a 
local assistant deputy to represent the 
supeniaor in his at»aence trom the oount7, 
and a looal attor•e7 to represent h1a in 
all legal proceedings: Prov1de4, howeyer, 
that all p.,aents ot dues made oy members 
during the aanageaen• or control ot the 
associ ation by the auperTieor shall oe 
kep\ in a specia l t r uat account, and ia 
case or tiaal liquidatioa shall be r epaid 
or aooounted t or to suob shareholders or 
borrowers in full without &JlY' reduc,ion. 
The auper.isor ahal~ proap,lJ atteapt to 
reorganize s aid association, bring a~ut 
a merger with other ouilding and loan aa­
aociatlons and/or seek \he aeaiatanoe of 
other aaaoc1at1ona, banks and/or trua\ 
companies to diepo•e or anr part ot the 
asaets of sa;_d association t hat he deems 
adyiaable, keeping in Tiew the reeumi tioa 
ot bua1neas by aald associ a tion. • * •• 
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Under the above aection, it an association a 
t eapta to aake a voluntary aaaigwaent or its assets 
out the consent or the ahareholders and t he auperYi 
t he l atter, it i s provided. "shall upon his own initi 
t ake charge ot the associ atio-n and ot 1 ts asaets and 
manage and conduct ita buaineaa. 

th-
• tive 
hall 

Again, it the superviaor learns from any sour • 
t hat the aaaet s ot an aasociatloa are 1nauttio1en,, o 
that it is conducting illegal practices, and upon tha giv­
i ng ot &Qtlce to the directors or otticers ot the con 1-
tion ot such aasocia\lon, the latter t all to correct sme, 
it ia provided that "the aupenlaor ehall take charge ot 
t he aasoolatlon and its assets and manage ancl oonduot ita 
bualaeaa.• 

And again, it the directors request t he aupe 
t o clo eo, he "ahall take charge o! the association an 
aaaets and manage and conduct ita buaineaa." 

SectioD. 5.62'1, Lao ot Mi ssouri, 1959, page 
providea wbaa the auperviaor may aak the court tor a 
ceiverabip , in part, as tollowaa 

"Upon t aking charge ot an aasoc1at1oa 
under any ot t he prov1a1ons ot thia 
article . ~e superviaor shall a s soon 
aa practicable, ascertain by a tkorough 
ex~natlon or its attaira, and ap­
praisal ot ita asaets, ita financial 
condition; and it from auoll examination 
and ~ppraisal it appears t o \ba super­
visor that suo~ association is in a 
condition to aately resume buaineas, 
he aball re,urn the assets and ~he con­
duct or t he association to ita otticera 
and directors. 'l'he S\lperrl.aor may at 
any time aft er he takea charge ot the 
nssets and the a!tairs or an asso o1at1oa. 
inatitute proceedi ngs in the circuit 
court in t he city or county 1n whiola 
sai d association has i ts pr1ao1pal ott1oe 
and have himaelt appointed temporary re- ­
ceiTer, until it is determined whether or 
not such association can resume buaineaa; 

iaor 
ita 

• e-

• 
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or appointed recei..-er tor the pu:rpoae 
of winding up 1 ts affairs • and the court 
shall ~pon such application. appoint \he 
aaper..-iaor auch rece1Ter; and as •uoh 
recei..-er the supervisor under order ot 
the court in auoh proceeding say coapro­
ai•e and settle with the borrowers ot 
such association the amount ot credit \o 
be allo .. d any loaaa on accOURt of the 
Talue or the stock held as collateral \0 
s•ch loan.. and on paJJtent ot suoh loaa 
the seper..-iaor may sat1atJ and release 
of record the mortgages and/or de~s ot 
trua\ securiag aaid loans' and in aJl7 re­
organization may set up reaer..-es to care 
tor anY' loaaea thentotor·e auatained or 
thereafter sutterect, including the coats 
aad experuJes ot the reorganisation or 
liqu14at1on or the asaociat1oa•s atta1ra 
to b• aeoounted tor pro rata aa de4aot1ou 
from the yalue ot the atook ot w1thdraw1QS 
aemb•r• or the association; said super­
Tiaor duriag his adaiaiatr atton ot the 
attalra or s aid aesoe1at1on to lta'Ye all 
the powere. duties aa4 aut.hori'7 ot the 
board ot directors, subJect,. however, to 
the order of said court in the event ot 
the aal.e or any assets ot said a asocia­
~ion, •o declare d1Y14ends and make par­
tial paJIIenta to stockholders in partial 
or ttlll liquidation or their shares ot 
atock:. said 4iY1den4s or paJilents to the 
stockholders. howe'Yer, shall be made pro 
rata in proponto.n to ~heir atock holdiaga 
no pnferene e being giTen or allowed to 
atookholder on acco\Ul' ot an,. notice to 
w1 thd.raw haTi D.g been tiled or oa aceoun' 
ot the aatur1 ty of hi a stock. The CO\U"'' 
upon applicatio·n ot th• sapeniaor shall 
haTe the right to raao•e the of t1c•r• aad 
directors ot said aasoeiation and to call 
a meeting or the atookhol4era tor the eleo 
tion· ot new 41r•otora upon such notice aa 
the court •hall ~etermlae. ~he auper.1aor 
may sW..i t to the court 6ll7' general· plan 
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ot reorganization ot euoh a ssociation 
or merger or consolidation ot sueh as­
sociation with another association, and 
the court aar aubm1 t such plan to tb 
stockholders tor . appro~al or disapproval, 
but no suo~ action ot the stockholder• 
shall be binding on the court but be 
adTiaory olll.y, and the court may aP­
proTe or reJect such plan ot reorgan1za­
t1oA. merger , or consolidation. Aar 
stockholder ot the assooiatioa may be 
made a party to sQC)l proc .. dinga and be 
heard by the co~· as to his obi ectioaa 
to such reorganization plaa. • • •• 

Under t.b.e above seo\1oa, "the superviaor m&J at 
time atter he takes charge ot the aaaets • * • inatitu 
pro4eed1nga in the oircu1 t ooart • • * and have h1.aael 
pointed temporarJ rece1Ter • • *. or a~polnted receiver 

Aa pointed out, there are three 1natances under 
tion 5121, allpra , in which it is declared that tlle au 
Tiaor shall take charge ot the as sociation and ita asa 
and manage and conduot its buslnua. 

In the case or State v. WJmore, 119 s. w. (2d) 
1. c. t.f.4, ·the court in ooutruiDg the teras "aay" and 
"shall" as used in statutes, said: 

"On reading the article it will be note4 
t hat the word a •·•ay • an4 • shall' are uae4 
maar t~e• in the seTeral seotioas. Th•J 
are uaed adTiaedlJ and muat be g1Tea the 
uaual and ordiury meaning. It is the 
general r ule that in statutes the word 
•may• 1s permiasiYe onl~, and the word 
• shall • 1 s mand.a ~%'7. " 

Thus wa find that lt is me.ndato%'7 under three 
rerent ciroWIUitaaoea tor the a.apeniaor to take oharge 
an aesociatioa and ita assets and to manage an4 oonduc 
buineu. However, -.tleA he takes th- o~er, 1 t 1e pe 
but aot aandatorJ, t hat he r.ao:rt to GOurt actio• tor 
aut aa atatutorr receiver. 

any 
e 
ap-
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Further evidenc• in sapport or· our position 
t he legialature did not cont~•plate that a receiver 
be the only mantler 1n which the supervisor could ta)cl 
charge ot an association and its assets is revealed 
one cons14ers t he language ot Section 5626 as it appe a 
orig1ully in Laws ot Mi ssoari, lg31, pJlge 113: 

• 
'~The poaseaaion ot the supervisor in 
char ge of t he affaire and assets of 
such association sha ll be construed 
a~ t he possession ot the sta te ot 
Missouri and t hat the ·proper'y ia !J! 
quatodia Ie'ii~*-.-;-" · · -

'Phe 'Wlderscored port1ol1 ot Section 562·6. sapr , 
waa omitted when sa id section was amended in 1~3g. 

Ball entiae's Law Dictionary defines the tara " ~a,odia 
les1•" a• · toUon: 

"fhe ouatody of the law. Wben prop­
erty i s lawt~1ly t a k»n , by virtue ot 
legal · pr ocess, '1 t i s 1n the cu.atod7 
ot the law, and not otherwise. See 
Gilaan v, Williaas, 7 Wis. 32g, aa4, 
76 Am. Dec. 21g." 

Th&re is a well defined rule Qt statutor7 oo truo­
tloa ~hat i n c-onstruing sta tutes the cardinal rule 1 'o 
arr1•• at the legislative intell~. State ex rel. \fab all R7• 
Co. • · Sbain, $•1 Mo. 1g. 106 s. w. (2d) BiB~ And ~ ere 
1a a ~her rule that to aaoertain the true meaai~ of 
the l~aa• ot a statute the court aust look a t ~he whole 
purpoae ot th-e act as 1 t waa be tore the enactment an tbe 
change in law intended to be made. Betz v. Columbia Tele­
phone eo., 22• Mo. App . 100,, 24 s . W. (2d) 224 , 228 

Aa the aection originally read, it contemplat d the 
taking of property by virtu.e ot legal proces8, and b 1DC 
hel4 in • cu.ato41a. le&la • or in -the cutody ot the la • It 
is ••ident that ~he leai alature de•ed it 4ealrable ha\ 
the euperT1ao.r be able to take cllarge or an aasoc1al on and. 
1 ts asaete and a&Jlaae and con-duct 1 ts buainaaa w1 tho t re-
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aort to legal proeeaa it in his discretion t he bee~ 
interests ot the public would be aeryed. 

The constitutionality ot a statute ia presua 
unleaa the contrary is s bo• (Citf of Springfield Y • 
Saith, 328 Mo. 1121. 19 s. w. (2d} 1), and thereto it 
is nGt our purpose to raiae the ooaatitutionalltJ o 
Section 5626, supra. Howeyer, statutes conferring 
Judicial powers on executive or miniaterial otticer 
been upheld aa Yalid. 

In the case ot Shaw T. Lone Star Building & 
Aaa•a., fl s. W. (2d) (Tex.) 86S, a at~tute author! 
the baaking commissioner without court action to 
the certificate or authority ot a building and loan 
aooiatloa tor failure to comply was held not v1olat 
ot the Texas Constitution providing that no citizen ~hall 
be depriTed vf property except by due course or l aw and 
the proT1•1on Testing judicia~ power or the state i · ita 
courta. 

The above co~ in diaeuasing t he validity o 
1ng quaa1 Judicia l authority in an execut1Te or m1 
ottloe~ declare~ that (1. c. 865): 

"In this connection when an execu-
t1Te or adm1nistratiYe officer is re­
quired to perform certa in acta when 
certain t a ots exist, he mast ot neces­
sity ascertain and paas on the taota 
before he can know how or When to goTern 
his act~. This i s sometbaea called a 
quasi judicial function. There is a 
marked distinction between an act that 
ia quasi judicial and one tha t ia claa .. d 
atrictly aa judicial. The yeating ot 
quasi Judtc1al authority in an execu­
tiTe .or m1niaterial ott1cer does not 
violate the judicial prOYiaiona ot our 
Constitutloa. ~ c. J •• p. 1180 et seq., 
and notea. It this were not so, the 
goTernaent could bardl7 tuact1on. ~1 
execut1Te and a4aln1atrat1Te otticera 
are enjoined or required to pertora oer-. 



\ 

Mr. J. W. McCaamon 

tala duties under certain circuastancea 
and oondi tiona. They cannot know whea 
or how to pertor.a until they haTe as­
certained the tacts." 

And, further, the court in ita opinion said ( • o. 
861): 

"Ia Sanders State Ba.llk 'f. Hawkina et 
al., 142 s . w. a• (writ retused), the 
Court of C1T11 Appea~a had betore it 
tor construction section 40, o. 10, 
p. 503, ACts 29th Legislatur~ 190' 
(lat Called Sesa.). That act provided: 

" 'It from an exemiiUltlon aade by the 
superintendent or by one ot his ex­
~·iners , it shall be discovered that 
any bank or trus' coapan7 organized 
under thia aot is 1nsol•ent, or that 
t•s continuance in bu.inesa will 
aeriously jeopardize the s afety of 
ita depositors or other creditors, and 
it the action is taken troa an examina­
tion by an examiner, such examiner shall 
r ecomaend the closing ot the bank, thea 
it shall be the duty ot the superintend­
ent, if he approTes such recommendation, 
by hiaself or one ot his examiners, is­
media tely to close said bank or trust 
compan7, and take charge ot all the prop­
erty and ef~ecta thereof,' etc. 

"The commissioner a cted under t he aboTe 
statute, closed the aboTe bank, and t ook 
cha rge of ita properties and effects. 
The opinion clearly upbolda the law as 
Tall d. " 

From the toregoiag, we are of the opinion that 
Section 5621, Laws of Miasoarl, 1939, page 266 , th~ su 
Ti.or ot building and loan asaoc1at1ous aa7, without r 
1ag to lecal prooess, take charge of an aasocia,ioa an 
aaaeta and aanage aa4 coDduot 1•• buata.aa. 

UDder 
er­
sor \-
lt• 
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We are further or the opinioa that 'b7 virtue 
said section the supervisor aay proceed and oontin~e 
collect dues and interest, bring and defend sui~a, a 
ize and direct foreclosures, pay operating expenaes, 
debta to general creditors, employ such help as he n 
atteapt to reorsan1ze the organization, bring about 
with other building and loan aesociationa, and a .. k a­
aiataaoe of other aasooiations, banka, etc., keeping ln 
Y1ew \he resumption of business 'by said aasociation. 

Respectfully submitted 

MAX WASSERMAN 
Assistant ttornet Gener 

APPROVED: 

\f. i. Bt1ffi 
(Acting) Attorne7 General 
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