f
COMMISSION MERCHANTS: Cooperative marketing assoclations -
/ are not subject to the provisions
of the statute applicable to com-
mission merchants.

l‘ay 8, 1940

_ 0
: FILED

Honoreivle Jewell HMayes, Commissioner
Depertment of Agriculture o,
Jeffers n City, liissourl '

Dear !'r, leyes:

This 1s in reply to yours of recent date wherein
you reguest an opinion from this department b:sed on the
following st:-tement of facts:

"l'e respectfully reguest your rul-
ing as to the definition of 'com-
mission merchant'!, given in Sec~-
tion 12648, Article 21, Chepter
87. R. S.":‘aiﬁ.. 1929 as r°11ow'l
'(a) Lvery person, firm, exchange,
asscoclation or corpor:tion who
shall receive, sell or offer for
sale on commission withln this
stete any kind of farm products,
shall be deemed to e a commission
merchent end engsgec in the com-
mission bLusiness,!?

"Cuestion 13 Does the definition
of 'commission merchant' apply to

such eooperative marketing as-
socisTions as the 'Ozark Fruilt
Growers' Assoclation', a copy of
whose Constitution an¢ Py-Laws is at-

tached her:-to?

"The 'Ozark Fruit Crowers' Association',
is a 'perent' marketin. assceciaticn,
with which sre affiliated a mumber

of loeal marketing asscoclations depend=-
ent upon the arent assocletion as a
narketing agency.

"Question 23 Are such several local
assoclations, handling products pro=-
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duced by their members, by virtue
of thecir cooperative nature exempt
from the requirements of the liis-
souril Commission Lierchent Licenaing
Law?

"Qucstion 331 Does your opinicn on
Question 1 apply to e2ll cooperative
marketing sssooiatiora of sizilar
organizationt™

iogether with your request we have exasmined tne
contract of the Ozark Iruit Growers' Association with
its cooperative members and the articles of agreement
and by-lsws of thaet asscclation.

Under Section 12648, as smended in Laws of kis-
souri 1939 at page 225, the term "commission merchant®
is defined as follows:

"(a) Lsvery person, firm, exchange,
assoclation or corporation who shsll
receive, sell or offer for sale on
comnission within this st te any kind
of farm products shall be deemed to
be a commission merchant and engaged
in the commission business. # # # #

If the Ozark Frult Growers' Associstion is a
commission merchent as is defined under the foregoing
definition, then it is subject to the provisions of
Article 21 of chepter 87, R, S. Missouri 1929, which
requires this association t- obtain a license and to
give a tond and provides for the punishment for the
violation of tihhe provisions of ssaid erticle. The last
section of this article, which 1s Section 12656, is an
expression of the lawmaskers to the e fect that it was
their intention that tie General Assembly was providing
for the exercise to the full extent of the regulatory
end police powers of the st te. By tiiis section it 1s
also clearly expressed thet the lawmakers only intended
that it apply to intra-st: te transactions.

The contract which you enclosed with your reguest
1s one with the Ozark “rult Growers' Asscclation and the
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Aurora Fruvlt Growers' Assccietion. by this contract
it seems that the Czark Frult Growers! Assccistion
was to receive es compensaticn for its ssrvices tinree
per cent of the gross proceeds of all cars of fruit
solé or consigned to it for sale.

An exemination of the articles of agreement of
the Cgark Fruit Growers'! Assrciestion shows that
originally this as:ociation was incorporsted under
the chapter cof tie Hevised Statutes governing manu-
facturing and business corpesnies. The original pure
pose of the organization as is shown b: Section 7 of
its articleswes as follows:

"To provide ways and means for the
crovers of fruit snd octher farm
products in the State of lMissouri,
Arkansas aend othzr states and ter=-
ritories, Ulc sec re, by co-operation
emong themselves, asnc with: rallroads
and exyress corpenies and by all
other lawful mesns, the chesapest

end vest trensportetion services

for toelr fruits and other farm
products, and the proper distribu-
tion, merketing end scle of seme.™

It will be seen thet this organizetion was
formed not only for the purpose of serving Missouri
g¢rovers but those of Arkaensas and othor states aend
territories. It will also be seen that it was formed
with the ides of cooperetion eamong the members of the
organizetion. This corporation was forred bdbre the
non=crofit Cooperative Assceciation Aet of Missouri
was peseed, but by Secticn 26 of the by-laws of this
assoclation it scems thect since those associestions
which sre affilisted with the Czark Fruit Growers!
Associgtion . articipete in the surplus funds after
the current expenses iave been paild, then the Ozark
Frult Crowers! Assoclation snd tre affiliated es-
soclations are operating under what would be termed
a non=-profit cocoperative : len. Said Section 26 of
the by=-lews is as focllows:

RIf the report of the treasurer of
the 0. ¥« Ce A. shows that there
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1s a surplus of funds on hend in
excess of the needs for the cire
rent exrenses, the ssre shall be
pro-reted to the affili: ting as-
socistions of the past season on
the besis of the amount of tusiness
done by each Association."

Section 24 of the by~laws of sald asscocilation
rrovides as follows:

"Each locel Assoclation shall have
1ts cwn locel self government, rules
and regul:tions, provided tie same
does not conflict with the rules and
regulations of the Oe Fe Go Ao"

So it wlll be scen from the articles of agree-
ment and the by-laws of the Ozark Fruit Growe:rs' As-
sociation thaet the asscclations for which it acts cs
what may be termed the "parent™ association go together
and make up one and the same orgenizetion. In other
words, the Ogzark Frult Growers' Assoclation is only
an arm through which the afilliated associstions act
for the purpose of the sale and distribution of thelr
p:oducts.

We do not find any lissouri case directly in
point on the question here involved, tut in a Kentucky
cese the City of Owensboro et sl. v. Derk Tobscco
Growers'! Associstion, 300 S. W. 350 at 352, wherein
g similsr set=up was under discussion and wherein the
question of the relationship of the "perent" associaticn
to the aifiliated associations and growers was discussed,
and t!cre the court =aid:

"In determining whether an agree-
ment between partles is a sale or
whether it is a mere contract of
agency, isoleted e pressions in
the instrument lindicating whether
it is cne or the other are not
necessarily controlling; on the
contrary the courts will igrnore
erparently inconsistent language
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used, and look to tiie real nature
of the agreement between the
partles, whet 1ts real purpose was,
end vhat, from the nature of the
transaction, must have been in the
minds of the parties.

"In this case the association not
only was the creature of the (rowers,
ut by its charter it hrd no right

to make 8 profit out of the handling -
or sale of their products. The whole.
conception of the organigetion was
thet 1t was a marketing association
created and orpanized for the purpose
of sdvantageous marketing of the
growers! product, not for the bene-
fit of the assocletion, btut for the
benefit of its members, who werc all
elther growers or lendlords.

"A consideration of these facts

rakes 1t impossible that the pa:ties
could have had in mind any other

thing than the crecting of a sales
agency in the execution of the seversl
contracts. 22 Re Ce L. Pe 216; 2 Ca
Je pp. 420, 4213 Haarparinne v. Butter
Hill Fruilt Crowers'! Assoclatlion, 122
Me. 138, 119 A. 116."

As stated in thet case, the Dark icbacco Growers!
Assocletion was formed not for the benefit of the as-
soclation but for the benefit of its members., S0 here
the Ozark rrvit Growers' Assoclation is not functioning
for the beneflt of the Ozark ‘ruit Crowers' Asscclation
gs an association but for the benefit of its members
who are the affiliated assocletions which go to make
up the Ozark Fruit Grewers' Acssociation.

The Ozark fruit Growers' Assocletion 1s merely
a marketing assoclation of the strawberry and frult
growers which is created and orgenized for the purpose
of esdvantegeous marketing of the various fruit growers!'
associations of that section of the st:te. As stated
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in your request, you say that the "Ozark irult Crowers!
Assocletion™ is a "parent®™ merketing assocliction with
which are affiliated & number of locel marketing as-
soclations depending upon tie "psrent™ associstion as
a marketing asgency.

CONMCLUSIOY,

From the statement contained in your request,
~and from an examination of the contrect enclosed together
with suggestions and the "y-lews and articles of agree-
ment of the Ozark Fruit Crowers' Associstion, and from
the consideration of trhe statutes hereinbefore refer.ed
to, and the Kentucky c=z:e cited, it is the opinion of
tiis department trhet the te:m "commlission merchant®™ as
defined in sald statutes does not spply to such a
cooperative marketing assoclation as the Ozark Fruilt
Growers' Association, or to any other cooperative as-
soclation which operates on the same or similar plan.

Respectfully submitted

TY L #W. ZURTOR
Asslat:nt Attorney General
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(Lctihg) Attorney Gencral
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