
CRIMINAL Voluntary surrender of evidence 
to a sheriff' who has no search 
warrant is admissible in evidence . 
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Hon. G. Logan Marr 
Prosecuting Attor ney 
Morgan County 
Versailles , Missouri 

;) 
Dear .:>ir : 

\~'e are in receipt of your r equest for an 
opinion, dated December 21 , 1939 , which reads as 
follows: 

"Her ein is a motion to suppr ess certain 
evidence in a crimi nal trial to be heard 
a nd the def endant in the case is charge d 
with a major crime . 

"The fac ts a re as f ollows: 

"A man X d isappeared in 1936. He was 
hunted far and wide and never has been 
seen alive . His partner i n farming a 
farm was under suspicion, bu t the body 
had not been found t hen, and the r e was 
nothing a Jainst Y, the de f endant a nd 
farm part ner. At t he time X disappeared 
be ha d on htm a cert ain watch that can 
be definitely descr ibed by h is relatives . 
About 3 years a f t er h is disappearance this 
aame watch is supposed to have turned up 
in the hand of Y who was under suspicion 
all t he time. 

' '""" ' . 
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" In July , 1939 , before t he c ount y 
grand jury Y was subpoenaed as a wit­
ness t o testi f y of wha t he knew a bout 
t he di sappearance of h i s partner X. 
I n t~e courBe of t he exami nation be was 
a sked about his watches , and he r elated 
the one he usually carr ied was broke 
and i n t he Jewe l ry shop a t t he present 
t i me; and wh ich was a fact , a nd he wa s 
asked abou t t he other watch t hat he was 
report ed carryin£• He stated that he 
had such a watoh but t hat particul ar 
watch was at hi s home . He t old i n de­
tail whe~e he obta i ned t he watch and 
how long a 6o• He stated before the 
grand jury t hat he would produce t he 
watch under reque st . 

~ither the foreman of t he orand jury 
or t he prosecut ing attorney asked t he 
sheriff if he coul d go out t o t he f arm 
home of Y and get t he watch that was 
supposed t o have been t he property of 
Y. X wa~ still befor e t he grand jury 
and t elling all he lcnew and answeri~g 
any questions a sked. His boy, of 17 
years who had previousl y testified be­
fore t he grand jury was sitting in the 
office of t he sheriff awaiting for his 
father Vr . Y. The sheriff asked h im if 
he knew where t h is ot her watch was that 
his f ather owned, a nd which was at home . 
The son said yes, he knew t he watch and 
had carried it to s·ehool, and would go 
out to his home and get t he watch f or 
the oheriff to see . Permission was 
never a sked o~ Y in the meant Lme f or 
possess ion to get the wa~eh. I n f act 
Y did not know that the wat ch was be ing 
sent afte r . 

. ... 
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"The sheriff took t he son out to t he 
farm home . The ,sher iff stopped in ~he 
drive way and waited by his car for the 
boy to go i n the home and r eturn with 
the watch in question. The son soon 
came back with the wat ch and his mother , 
wife of the D. , and i n pr esence of the 
sheriff and the wife , t he son ha nded the 
watch over to t he sheriff . The sheriff 
and t he son returned back to t he county 
seat . The sheriff a sked a watch r epair· 
man if he c ou l d t e ll whether he had had 
thi.s , t he watch i n his shop. The watch 
re pairman looked on t he i nside of t he 
watch case and found his mark# and ~ 
number t hat enabled him to turn to a 
certain pa ge . On that page was a record 
of the watch , sho.wing the exact number 
of t he c·a se and an exact number of t he 
movement , with t he name of X, the date , 
which was long prior to the t ime when 

· X d isappeared. The relative s of X · 
examined t he watch and d i d sWear before 
t he g r and jury t hat the watch wa s the 
s ame kind and was t he same watch t hat 
X owned and carried at t he time of hie 
disappearance . 

"After Y had testif ied before the grand 
jury he went home . Later he wa s t aken 
into custody , same ttme later, by the 
sheriff and t he state hi;hway patrol and 
quest ioned about this watch t ha t be longed 
to X and which wa s i n Y's possession. 

"The grand jury d id not ind i ct Y. 

"Later a skeleton was found in Morgan 
County, Mo, which has been identified 
by substantial proof as being the re­
mains of x. Al l the ease a gainst Y 

., 
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for the ho.mle1de of X, is eircum­
•tanti al evidence, Just like t h is 
watch evidence . I • ae prosecuting · 
att orney, fi l ed a complaint a gainst 
Y charging Y with homicide . Y baa 
had a prel iminary examination, and 
has been bound over to t be circuit 
court . 

"The D-Y is relying on State vs . 
Wright 336 Mo . 135- 77 SW (2) 459 , as 
t he authority suppressing the evidence 
appertaining to the watch. 

•I want an opinion as to whether t his 
obtent ion of t h is watch was an illegal 
seareh and seiaure under Articl e 2, 
and section 11. of t he Mo. Constitution~ 
tthy woul d not t his be a ease of consent 
as set out in St ate vs . Tull 62 SW (2) 
389-l. e. 392. D. was not 1n custody, 
under arrest. at the time the watch was 
obta i ne d. D, was before t he grand jury 
on a subpoena and wes voluntarily test1-
tring of all that he knew about the die­
appearance of x. In 77 S~( 2 ) 459 • the 
D. was i n jail, when the eviden ce wae 
procure~ out of· the home of t he D. by 
an i l legal search warrant. " 

Seetion 11, Article 2, Constitution of the 
St ate of Missouri, reads as fol lows: 

•Tnat the people shall be secure in 
their persons , papers , homes and ef­
fects. from unreasonable searches and 
se1suresJ and no warrant to search 
·any place . or se i ze any person or thing. 
ahall issue without describing the pl ace 
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to be searched, or tne person or 
thing to be seized, as nearl y as 
may be; nor without probable cause , 
supported by oath or aff irmation re­
duced to writing. " 

Amendment 4 , of t he Constitution of the Uni ted 
Statee , ·reads as f ol lows: 

1 
f 

"The right of t he people to be secure 
in their persons , houses, papers a nd 
effects a bainst unreasor~ble searcnes 
and seizures shall not be violated, 
and no warrants shall issue but upon 
probable cause . sup~orted by oath or 
aff irmation, and particularly des­
cribi ng t he place to be searched ,. and 
the persona or thi_1gs to be seized. " 

The two principa l sect i ons of t he stat e law, 
in regard to search warrants are as f ollows: 
Section 3769 R. s . Missouri , 1929 , which reads 
as f ol l ows: 

"Upon complaint being made , an oath , 
in writ ing, to any off~cer authorized 
to i s sue process for t he apprehension 
of offenders , that any personal prop­
er ty has been stolen or embezzled, and 
that the complainant suspeet a t hat such 
property is concealed in an7 part icular 
house or place , i f such magistrate shal l 
be satisfied that there is r ea sonable 
ground for such suspicion, he shall issue 

·a warrant to search f or such property . P 



Ron. G. Logan ~~rr ( G) January 26 , 1940 

Also, Section 3783 F. . s. Missouri. 1929 , many 
a rticles of propert y are t he re in set out whi ch 
are subject to recovery on a search a nd eeizure 
warrant , but because of the l ength of the section 
we are unable to set it out i n detail. According 
to your request you stat e that t he de fe nda nt was 
testif~ ing before a s rand j ury in response to a 
subpoena issued from that body, but in t he mot i on 
to suppress ev ide nce whi ch is attached to your re ­
quest you state that the de f endant wae t estifyi ng 
before a grand jury i n r e s ponse to a subpoena 
i ssued from that body, but t he motion to suppress 
evidence which is attached to your r equest states 
that the de f endant was confined and imprisoned 
wi thout a warrant ~ f 

\ 
I am assuming t hat the stat -ment of facts as 

s~t out i n your request is a true s t ate of facta 
and this opinion 1a being based upon your request 

. and not upon the moti on to suppress evidence. 

Your request does not state that t he s heri f f 
used any force to cause the seventeen- year- old 
boy to go with hi~ to get the watch from the 
home of the defendant . It also states that t he 
defendant stated t hat he woul d produce the watch 
under r e que st .• 

Under t he above state of facts the case of 
Stat e v . ··:right . 77 s . ·~ . 2d 459 , would not be 
applicable, for the r e ason that the defendant, 
while testifyiQb befo re the grand jury was not 
under arrest , but was merel y be f ore the body i n 
resp.:~nae to the subpoena. In that case the eoul't , 
at page 462, saidt 

"·~· ~~ OUr s tatute s on searches and 
seisures s eparately define the types 
or character of propert y for wh ich 
search warrante may be issued and t he 
conditions under whieh this extraordi­
nary power of the sta te may be exercised, 
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a11 of which must be partieularized 
in a w,ritten, ver1f'ied applteation. 
The specific requi r ements and the re· 
etra1nts of our s t atutes a nd of our 
Conatituti a re by way of protection 
ot the r1 " a gained by t he Amer ican 
Colon1ea 1 ' the s truggl e against 
gene ral wa ' ants a nd w.r1tB of asaiat• 
ance. It i needless to say that no 
statute sam tiona the issuance of a 
warrant to search t he h ome e'f one 
char ged with murde r i n order to secure 
evidence a~ainst the accused while he 
is in jail. In t h is caae t he a ppli­
cation for a- warran~ to search a ppel­
lant' a house was made under authority 
of section 3769• P• ~306, Vo. St. Ann., 
which empowers a magistra te to iseue 
a ~earch warrant for any personal 
property t hat has be e n ~tolen or em­
bezzled .. This statute is decl arat ory 
of t he earl1e at common-law use of a 
search warran t . 56 c. J . 1155 ; Buckl ey 
v. Beaulieu, 104 Me. 56 , 71 A. 701 22 
L. R. A. (N. S.) 819.w 

The ho~ding i n that eaae waa t hat t he state was 
not allowed to seareh a home under a va lid search 
warr~t by wa~ of subterf uge to obtain evide nce 
i n a murder case while t ne defendant was confined 
i n j~il~ That 1a not t he facts i n t he case as set 
out $n your request~ and the case of State v. 
Wright is not applicable . , The c ourt also in the 
ease of Stat~ v •. Wright, supra , said: 

"The eases make it clear t hat the're 
may be a lawful search and seizure 
without a warra nt , and t here may be 
an unlawful search a nd seizure by of­
ficers armed with a warrant . The 
facts in each i nstance determine t he 
legalit7 of t he proceeding. * {$· • 
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Under t h is hold i ng all sea1·ch Wil.l''rants are subject 
to i nt erpr etation a s t o their le~ality under t ne 
!'acts in each i nstance. 

In the cas e of State v . Tull, 62 s . :·:. (2d) 389 , 
l.c. 392• the court sail : 

~Appellant assi bDs •s error tne au-
mission of the test'i iOny o1' the sheriff 
and s eve r al officei who were wi t h h im. 
showing the f indi n of t he culti vator 
and its i dentif 1cat 0 1, on t he g round 
that t he she riff was not a r me d with a 
search warrant , wher efore t he search 
o~ the premises where the cultivator 
was found was illeeal and any evidence 
thus obtained inco~petent . The cul-
tivator was found i n a l ot or fie l d behi~d 
a barn on land which -belonsed to def-
endant, but at t he time , according to h is 
own testimony, was i n charge of h is tenant. 
It was no t necessary to make a search except , 
perhaps, to go upon the premises far enough 
to see beh ind the barn. ··:aen t he sheriff 
arrived he met defe rAa n t there and saw 
the car, which was i n sight and had upon 
1t t he license number of the one he sought , 
and which defendan t said was his . The 
sheriff then tol d hb a cultivator had 
been at olen, and asked L.... it would be 
all right to search the premises without 
a warra nt . De f endant at first demurred , 
~nd the sheriff, with·""~ut then attempting 
to search, ~ent two officers to procure 
a search warrant. i.hile they were 0 one , 
defendant voluntarily told t he ener1ff 

. t hat the men who bad gone f or t ile search 
warrant 'had it i n f or h i m, ' au t if he 
(the aheri~f) would ' go to town witA him,' 
he might search without a warrant . The 
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sheriff said he woul d , whereupon t he 
de fendant led t he sheri~f and t he otner 
officers to t he cultivator ana sho ~red 

i t to t hem. ·* * ·;} . " 

Unde~ t he holding i n this e a se t he court he l d that 
where a defendL~t voluntari ly submitted to a search 
without a warrant , any competent evidence discovere d 
under t he search warrant woul d be admi ssi bl e a gai nst 
h1m. Under the facts s t ated in your request t he 
court hearing the motion to suppress t he e ·r1dence 
would undoubtedly h old t hat s ince the defendant , 
while te stifying before t h e grand jury, stat ed t hat 
he would produce t he watch u pon r equ est, and the 
f act that his boy, without dure s s, went w1th the 
sheriff and ent ered t he house and then brought the 
watch out to t he sheriff, t he e v idenee wruld be 
admissible upon the g round t hat it was voluntary 
produced aa set out under the hol ding or Stat e 
v . 'l'ull, supra . 

I f t he c ourt should hol d , under t he state of 
facts , t hat the sevent een- year- ol d boy acted without 
aut hority a nd ent e red t he ho re of h is fat her a nd 
then gave the watch to t he sherif f , who was s i tting 
i n a oar outside of the house , he coul d further ho~d 
t hat t his unlawful seizure by t he seventeen-year-o~d 
eon was not a violation of Ar ticle 2, Sect i on 11, 
of t he Constitution of the St ate of Misaour1 , or 
Amendment IV of the United St ates ' Constitut i on. 
Thia reasoni ng was uphel d in t he case of State v . 
Pomeroy , l30 W.o. ~89, l . c . 499 , wher e t he c ourt said : 

"In State v . Flynn, supra. Bell• J •• 
s;eaking as t he or gan of t he court . 
saida ' !t aeem. to us an unfounded idea 
that the discoveries made by the officers 
and their assistants , in the executi.on 
of process. Whether legal or illegal , or 
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where t hey intrude upon a man ' s 
privacy without a ny l egal warrant , 
a r e of t he na ture of ~dmi ss1 one made 
under duress. or that it 1& evidence 
furnished by t he part y himse l f upon 
eompulaion. The inf ormati on thus 
acquired is not the admission ot the 
party. nor evidence given by h1m. in 
any sense . The party has in hi s power 
certain mute witnesses , aa they may be 
called• which he endeavors to keep out . 
of sight , so that t hey may not d isclose 
t he facta which he is desirous to con­
ceal. By f orce or f raud access is ga ined 
t o them, and they a r e examined, to see 
what evidence they bear. That evidence 
ia theirs. not t heir owners . I t a party 
shoul d baTe the power to keep out ot 
sight , or out of r each, persona who can 
give eTidence of facta he des1rea to sup­
press, and he attempts to do that , but is 
de feat ed by force or cunni ng, the testi­
mony give n by such witnesses ia not h ie 
testimony , nor evidence which he has 
been compelled to furnish against him­
sel f. I t is their own. It does not seem 
to us possibl e to establish a s ound dis­
t i nction between that case , and tne case 
of t he counterfeit bills , the f orger's 
implements* the f alse keys , or t he like , 
wh i ch haTe been obtained by similar means . 
The evide nce ia in no sense his.' 

"These authorities are conclusive on the 
question; t here was no er ror . t here­
fore , in admitting the evidence referr e d 
to . 

"Furthermore , s ection 11, of our bill 
of right s , was intended as a re strict i on 
on t he power s of ~overnment, and no t de ­
signed as a r estraint on t he unaut horized 
act a of i ndividuals . * * * " 
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Also• i n t he case of Stat e v. Lock, 259 s. w. 
11!$, l. c . 120, wher ef t he court sa1dc 

•rt is stat ed in State v. Pomer oy, 
130 No. 498, 3! S. • 1002 , t hat 
aeetion 11, au a , 1e i ntended as 
a reatri etlon the powers of t he 
government, and not a reat raint on 
t he unauthor ised act ot an indi­
vidual . I n Bur deau v . cDowell, 
256 u. s. 46 5 loc . c it. 475 , 41 
Sup . r t . 574, 576 ( 65 L. J d . 1048 , 
13 A. L. R. 1169) , the same con­
cl usion is r eached ; the court 
stating : 

8 ' The ~ ourth Amendment give s pro­
tection a ga inst unlawful searches 
and se izures , and as shown 13 t he 
previous cases (Boyd v . u. s., 
116 U. 8 . 616; Adams v . N. Y., 
192 u. s. 585; ~eeks v. u. s., 
232 u. s. 383; Johnson v . u. s., 
228 u. s. 457; Perlma n v . u. s., 
247 u. s. 7; Silverthorne Lumber 
Co~ ..-. U. s., 251 u. s. 385J Gouled 
v. u. s., 255 u. s. 298 ) , its pro­
tection applies to governmental 
action . I ts origi n and hiatory 
clearly show t hat it was int ended 
as r estraint upon the activities 
of sover eign authority, and was 
not 1nt e nd•d to be a limitation 
upon other than governmental as en­
cies; as a ga i nst such authority 
1 t was t he purpose of t h e ~ ourth 
Amendment to secur e t he citizen 
in t he right of the unmolested oc­
cupation of his dwell ins and t he 
poe•eseion of h i s prope r t y, subject 
to t he right of se i zure by proce ss 
duly i ssued.'" 
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Al so, 1n the case of State v. Lee , 11 s. w. {2d) 
1044, a prosecut i ng attorney, acting as a private 
citizen and accompanied by two other private citi­
zens, inquired of the de f endant if he coul d search 
his premises. Be had no search warrant and t he 
defendant permitted h tm t o ·search the premises and 
the &vidence f ound on the pr emises was permitted 
to be uaed, even t hough there was no search warran~ 
and even thoueh the pr01 ~uting attorney waa act­
ing aa a private citizen. In that caae t he court 
said at page 1045: 

•A.ppellant•s constitutional rl ght to 
freedom from unlawful search of his 
premises is 1aid to have been invaded. 
Testimony offered by appellant tended 
to &how that the search, concededly 
made without a search warrant , waa 
made without his consent. The testi­
mony of t he prosecuting attorney and of 
Ett inger and Howard, given at t he hear­
ing on the motion to suppr~ se evidence , 
tended to prove t hat a ppellant express­
ly and voluntaril y consented and agr eed 
that t he aearoh mi t be made without 
requi ring t he prosecuting attorney to 
go to the t rouble of procuring a search 
warrant. In fact. t he teat tmony of 
these witneaaes tended to prove that 
appellant even aided in carrying out 
some of the liquor which he had in his 
house . 

"The iasue of fact to be determined on 
t he motion to suppress evidence was one 
f or t he tra1l(tr1al) judge. He ev1dentlJ 
found tba t the •••reb waa made with the 
voluntary consent of appella.nt, and t here­
fore that t here waa no unlawful aearch~ 
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Such finding was well supported by 
the proof offered on that iaaue. 
Hence no error wae committed i n over­
ruling the motion to suppreae evidence, 
or in admitting in evidence at the trial 
proot tba t eight gallons of whia]CJ and 
other intoxicating liquors were found 
upon such search. If appellant volu~ 
tarily consented to the search, hia 
conatitutional rigbta were in no wise 
violated. 

"Even if the prosecuting attorney di d 
go to appellant·~ home i n the purported 
capacity of a private c iti&en, accompani ed 
bJ two 'other prl•ate cltlsena, and. in 
such capacity. aaked for permission to 
aearoh appellant'• prem1aea without a 
aearch warrant, such conaiderationa do 
not a!!'ect the acm1saib1litj in evidence 
of proot of liquor discovered by such 

·. search• if 1n. f act such search waa made, 
aa t he trial Judge found, with the volun­
tary consent of appellant." 

The three oasea, set out above, undoubtedly hold 
that Sect ion 11, Article 2, of the Constitution 
of t~ State of D1aaour1, and Amendment IV of 
the Vnited ~tatea• constitution are only intended 
aa a restriction on t he powers of government and 
not a reatra~t on the unauthorised acta of ind1-
v1dual~s. 

CONCLUSION 

In view of the above aut horit ies , it is the 
opinion of thi s department that t he copy of Uotio~ 
to Suppress Evidence attached to your request ahou~d 
not lie and should be overruled. 
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It is further t he opi nion of thls department 
t hat the watch obtained. as set ou t in your re­
quest. is competent and admissible evidence and 
was not obtained 1n violat i on of Section 11, 
Article 2, of the Constitution of the St ate of 
ll1ssour1 , or Amendment IV of t he Constitution 
of t he United States. 

Respectfully aubmitted. 

v, . J . wmrn 
Ass istant Attorney General 

APPROVED a 

TYRE W. BURT6l>f 
(Acting) At tor ney General 
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