. INSURANCE: 2% gross premium tex on li_e insurance
- companies cannot be collected when company

is no longer licensed even though some
business remains in force.

e 3 August 17, 1940 'y/\-

Honorable Ray B, Lucas, Sup't.
Lepartment of Insurance
Jefferson City, Missouri

ATTENTION: Hon, Charles L, Henson
Chief Counsel

Dear Sir:

We have received your letter of July 12, 1940, which
reads as follows?

"Upon the insolvency of the Royal
Union Life Insurance Company and the
Northern States Life Insurance Com=~
pany ligquidation was undertaken in
the states of Iowa and Indiana res-
pectively. The sald companies res-
pectively domiciled in those States,

The Lincoln Naticnal Life Insurance
Company made contracts respecting each
of these companies, a copy of which
contracts is attached.

The Lincoln National Life Insurance
Company is a foreign life insurance
company domiciled in Indiana, and is
licensed to do business in Missouri,
and has been continuously licensed here
for many years, and prior to and at
the time these contracts were made.

The Lincoln Faticnal Life Insurance
has raised the question as tow hether
or not She 2% premium tax on foreign
insurance companies should be levied
on premiums received from policyholders
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of the two defunct companles since

the making of the contracts. Their
position is stated in a brief which
they are submitting, and which I
attach hereto, The amount of the tax
is not very large. But in view of the
fact that half of zuch taxes got o the
State Kevenue Fund and the other half
to the State School Fund, we regard
the question here as one which should
be passed upon by the Attorney General,
and at the request of the Superintendent
of Insurance, I am submitting it."

Section 5797, as amended, Laws of Missouri 193
page 463, is the 2% gross premium statute to which

rcfer., The applicable part of this section reads as

follows:

"Every insurance company or assoclation
not organized under the laws of this
state, shall, as hereinafter provided,
annually pay tax upon the direct pre-
miums received, whether in cash or in
notes, in this state or on account of
business done in this state, for insure
ance of 1ifé, property or interest in
this state at the rate of two per cent

per annum in lieu of all other taxes,
#* 3w o W

lg’
you

The Supreme Court of Missouri has several ti

8 deter-

mined that this statute, providing for a 2% gross premium
tax, 1s an excise or privilege tax and i1s in no sense a

tax on property; that it is a tax assessed for the privie
lege of doing business only. In the case of Bankers Life

Company vs. Chorn 186 S, W, 681, the Supreme Court

of

Missouri en banc said the following in connection with

this statute, l,c. 683:




Hon., Ray B, Lucas -3 August 17, 19?,0

- "It follows that the correctnsss of
the copclusion reached in lorthlutorn?
etc., ¥. Waddill, supra, depends upon |
the re character and ose of the
section of the statute (R, S, 1909,
Sec, 7099), 1mpou1n§ a duty of 2 per cent.
per annum upon the 'Ypremiums' recelved
by foreign insurance companies or assor
ciations on account of business done
this state, whethor it was a property
or a privilege tax. After mature con=
sideration we are of opinion that this
exaction was not intended to be a tax
in the s ense of an exercise by the legis=-
lature of its power to tax property
generally, but that it was in its essence
an excise demanded for the privilege
of plying the calling of insurance in
this state, and was therefore not su
ject to the constitutional requirement
of uniformity and equality, except as to
the class affected, and applies directly
to any class fall within 1ts terms,
1 Cooley on Tax, (3d Ed.) pp. 6, 31, 72;
Id, vol. 2, p. 1100; Black's Law Dict.
title, Excise," ‘

In the case of Massachusetts Bonding and urance
Company vs. Chorn 274 Mo, 15, 201 S, W. 1122, the court
in dealing with the 2% tax statute then in force, and
which was in thes ame language as the present statute
we have quoted above said:

"The payment of the tax entitled it,
under the laws of the state, to trans=
act this business in 1ts capacity as
a corporatiocn,”

After quoting the tei statute in full, the court
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in the above Massachusetts Bonding case said r\ulherl

"It will be observed that t he nature
of the tax is a tax on '"business done'
and not upon 'insurance furnished'"”,

The Supreme Court of the United States has also
held that a state has no authority to impose a premium
or excise tax on an Insurance company when it with=-
drawn from the state in question and is no longer licensed
end is no longer issuing any policies of insurange in
the particular state, This is true even though the com=
pany continues in force previously issued contragts
of insurance from a place of business without state.
In the case of Provident Savings Life Assurance Society
vs. Kentucky 239 U, S. 103, the court, speaking through
Justice Hughes, said:

"And we cannot doubt that the question
whether the State is taxing a fopel
corporation for a privilege not gran
that 1s, whether the acts done by
corporation at the time to which the
tax relates are of such a nature as
subject 1t to the local authority up
the ground that it is doing acts whi
can only be done with the permission |
of that authority, must be regarded
as a Federal question. Taxation wit
out jurisdiction has been held to be
a viclation of the Fourteenth Ame t
Louisville & Jorroum Ferry Co. Vv,
ntucky, 18¢ U, 8. 385, 3983 Del.,
Lack, & West, R. R. V. Pennsylvania,
198 U, S. 341, 3583 Union 'l'ramit Co
v. Kentucky, 199 U, S. 194, 209)3
the prinoipio involved a.ppiion
assertion of authority on the ._nrt
the State to exact a license tax i‘o:'
the privilege of doing acts which 114
beyond the sphere of local control, |It
follows that the quality of the acts with
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respect to which the State exercises
the taxing power must be considered
when the constitutional protection
against the transgression of jurisdic~
tional limits is i nvoked,

It is not controverted that the C

at the time in guestion, was not solicite
ing insurance or collecting moncys in

that State, Further, it had no office

or agents in Kentucky. Upon the aver=
ments whichs tand admitted in the rec

it must be assumed that it was not pe
forming any acts within the jurisdicti

of EKentucky. It had sought to withdra
itself completely from the State. The |
conclusion that it continmued to do business
within the State, notwithstanding this
withdrawal, appears to be based solely
upon the fact that it continued to be
bound to policy holders resident in
EKentucky under policies previously
issued in that State and that it re-
ceived the renewal premiums upon these
policies. As the policies remained

in force, it is said that the Company
continued to furnish protection to
citizens of Iontuekz. The renewal pre
miums, as already stated, were paid in
How York, Therc is, however, a manifest
difficulty in holding that the mere
continuance of the obligation of the
policies constituted the t ransaction of

a local business for which a privilege
tax could be exacted. As a privilege
tax, the taxrests upon the assumption
that what is done depends upon the State's
consent, But the continuance of the
contracts of insurance already written
by the Company was not dependent on th
consent of the State. ist rue that
acts might be done within the State in
connection with such policies, as for
example in maintaining en office or sgents




Hon, Ray B, Lucas -5 August 17, 1940

although new insurance was not writ'e

or solicited, which ecould be consider

to amount to the continuance of a loe
business, In such case it would be

the actual transaction of business

that would furnish the ground of the
license exactiocn, and not the mere exist-
ence of the obligation under policies
previcusly written, These policies
are contracts already made; the State
cannot destroy them or make their me
continuance, independent of acts wilt
its limits, a privilege to be granted or
withheld. Meither the continuance of
the obligation in itself, nor acts do
elscwhere on account of it, can be
garded as being within the State's ¢

trol ..

It would follow, therefore, that since th
Northern States Life Insurance Company and the HRoyal
Union Life Insurance Company are in receivership and
ere no longer engeged in doing business in the ate
of Missourl as such corporation, that the excise or
privilege tax cannot be assessed, This is true as
againast these two defunct companies which have n
been doing business as such in the State of Missouri
for a number of years, The Lincoln National L1
Insurance Company has been doing business in Missourl
during all the time in question, and the exact nature
of the two reinsurance contracts must now be e
to determine whether the business of the two de
companies has been =0 absorbed and assumed by
Lincoln as to render the Lincoln liable for the 2%
premium tax as of this time,

From the contract it appears that the Line
is acting as trustee of the business and assets
the two companie:s and that neither the business

- assets consztitute property of the Lincoln, In fmet,

k

the payment of death benefits and the other obligations
of the Royal Uniocn end the lNorthern States do npt
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become obligations of the Lincoln until December
31, 1848, unless 1t becomes possible to fully
retire the policy liens prior to that time., In
this comnection, Section 32 of the Reyal Union
contract reads in part as follows (the word "campany"
refers to the Lincoln National):

- "All assets conveyed (excluding
those covered by Parsgraph 39
hereof) and sums pald by the
Feceiver to the Company, togeth=-
er with all net gains and profits
from the business reinsured, and
from the assets administered by
the Trustees as hereinafter pro-
vided, shall constitute the Royal
Union » The Company shall
separately account for the Royal
Union Fund, and so set the same
apart that 1t will not be subject
to claims or demands by other
policyholders or creditors of the
Company. Assets of the Royal Union
may be acquired by the Company at
agreed upon values in the manner
a8 hereinafter provided but the
same shall still constitute a part
of the FRoyal Union Finde % % # %
As provided elsewhere in this Con-
tract, the policies assumed shall
become (except for any final lien
wh ch may be determined) the obli-
gation of the Company on December
31, 1943 or at such earlier date
as the lien (including all additio
thereto on account of unpaid interes
and acerued interest) upon all poli
cies shall have been completely re~
moved and all matured endowments pa
in full as provided in Paragraph 26
The contingenecy reserve shall not
regarded as a liablility in determin-
ing when the lien upon all suech polil
cies shall have been completely re-
moved, The Royal Unlon Fund shall
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continue to exist until December
Z1l, 1948, unless the lien is soon-
er discharged. Upon said termina-
tion, or discharge of the lien,

the assets constituting the Fund
with all incidents thereof shall
be considered the same as other
assets of the Company. The Com~-
pany shall have the right to re-
cover with interest at five per
cent (5%) per annum out of the
Royal Union Fund all amounts that
it may advance to cover the payment
of claims or other val id disburse~
ments except such claims as the
Company may be required to pay out
of 1ts own funds as provided herein,

E g

Section 33 reads in part as follows:

"As stated in Paragraph 17, the
Company shall render an accounting
of all transactions pertaining te
the business of the Royal Unilon as
soon as practicable after the end
of each calendar year as long as a
lien exists against Royal Union poli-
cles but in no event after December
31, 1948, Such accounting shall be
in the form of a Convention Annual
statement, which shall be furnished
to the Court and the Commiessioners
of Indiana and Iowa, and when appro
ed by the Commissioner of Iowa ahalﬁ-
be conclusive and bindlng on policy-
holders.,

Until December 31, 1948, all net
preofits as efined herein, unless
the lien 1s sooner discharged, shall
inure to the use and benefit of the
policyholders of the Foyal Union
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entitled thereto under this Con-
tract, I1f said lien (including
all additions thereto on account

of unpaid interest and acerued in-
terest) 1s discharged before Decem-
ber 31, 1948, the Company, at the
time of such discharge, will assume
the policies hereby reinsured ace
cording to their reaspective terms
except as to those benefits which
are definitely limited or modified
by the terms of this agreement. All
profits earned after discharge of
the lien and in any event after De-
cember 31, 1948 shall become the sole
property of the Company."

Section 40 provides in part as follows:

"If the insured named in any policy
reinsured hereunder shall make ap-
plication to the Company to have hils -
policy exchanged for a new policy is- 4
sued by the Company on its own form, ;
such new policy to be free from the ]
lien provided by this Contract, the
Company may issue such new poliey
as applied for and credit therete
any amount to which the insured
would then become entitled under
the terms of this Contract. Any
and all rewritten policies shall be
considered Foyal Union policies for
the purpose of this Contract,"

S8sction 42 provides as follows:

"For administration expenses incurred
: in handling the policies of the Foyal

Union, the Company shall receive {2,00

per thousand per annum for all policies
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except extended insurance policies
and group insurance policles. The
charge for administration expenses

in connectli . n with extended insurance
shall be $1.256 per thousand per annum
and for group insurance 756 cents per
thousand per annum,"

Section 49 provides 1ﬁ art:

"It is specifically understood that

the Company does not assume any lia=- I
bility of the Royal Union except as

set out herein,"

Section 53 provides in part that:

"The Court shall retain exclusive jurisdiction
over all matters pertaining e reto for

the purpose of entering such other neces

sary and furtler orders, from time to time,

as occasion may require,”

It appears, therefore, that all of the assets|conveyed
to the Lincoln are to be maintained and administered sepa-
rate and apart from the assets of the Lincoln and are
to be administered as the Royal Union Fund; that the policy
and other obligations are not to become direct obligations
of the Lincoln until December 31, 1948, unless the lien
is sooner terminated; that upon the discharge of the lien,
or upon December 31, 1948, the assets constituting the
"Royal Union Fund" are to become the property of the Line
coln; that in the meantime, all policy claims and o¢other
expenses in connection with the Royal Union policies are
to be paid out of the fund itself and nct out of the
assets of the Lincoln, and if the Lincoln should advance
any such items, it can recover the amounts so pald|out of
the fund with 5% interest.

It is further _rovided that the Lincoln shall make
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an annual and separate accounting to the court a the
Comrlssicners of Insurance of Indiana and Iowa, [Even

if a Royal Union policy is rewritten in the Lincaln,

the new policy i1s to be considered a Royal Union policy.
Also, the Lincoln receives a certain sum per i1, »00
insurance as compensation for administering the business
and assets,

It apiears, therefore, that the business an& assets
of the Royal Unicn cannot now be considered as business
and assets of the Lincoln Naticnal Life Insurance Company,
While the provisicns we have quoted herein are taken from
the contract involving the Royal Unlon, it will suf=
ficient here to cbserve that the effect of the cantract
with the Northern States is substantially the sanme,

It appears, therefore, that the business and funds
now being administered by the Lincoln are not now its
own business, and it should not be required to;p%y the
2% tax out of the trust funds, The premiums are not
received by the company nor do the same go into the assets
of the Lincoln. The premiums go into the funds. The
conduct of the Lincoln's business is separate apart
from its administration of these funds. In fact, 1f the
management of the affairs of the Royal Union andTHorthorn
States had been carried on in the same manner by the
original receivers, and if these reinsurance contracts
had not been entered into, there would be no guestion
but that the tax could not be imposed. The same would
be true if the court had appointed individuals to manage
these trust estates or if the reinsurance contrnIta in

question had been entered into with an insurance| company
not licensed to do business in the State of lMissouri. 1In
other words, if the Lincoln Natiocnel had never been licens:d
to do business in the State of Mi:csouri, there wo:ld be no
aveagddon +-g* the tax eould not be imposed, T

Again, as to the nature of the contract in guestion,
the Supreme Court of Indiana, in the case of Morthland
v. Lincoln Naticnal Life Insurance Company, 256 N. E. (2d4)
326, held that under the contract in question between the
Lincoln Nati nal and the Northern States, the Lincoln held

"the bare legal title to those assets for the purpose
of administering them i n comnection with the continuance
of the insurance policies of the Northern States Life Ine
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surance Company which were outstanding, and that ﬁhe equit-
able t%tle continued in the trustee, the ofiicer of the
court. '

For your further information, we are nttachi#g copy
of an opinion dated June 14, 1940, writien by the Attorney
General of the State of Minnesota and adcdressed tg the
Honorable Frank Yetka, Commissioner of Insurance aof the
State of Minnesota, in which the same result is roached

on the s ame companies involved.

CONCLUSION ‘

We conclude, therefore, that the premium tax statute
provides a privilege or excise tax predicated on the
state's grant of authority to transact the insurance
business, and if no authority is granted, the tax cannot
be collected, .

Since the Recyal Union Life Insurance Compsn!‘and the
Northern State's Life Insurance Company have been in re=-
ceivership for a number of years, and are not now | licensed
to do business in Missouri, and since the busineli of these
two companies has not at this time become a direct obliga=-
ion of the Lincoln National ~ife Insurance C 1y, and
since the Lincoln National is acting now in the ture of
a trustee in administering the business and assets of said
two companies, it follows that the 24 tax cannot be collected
from either of the two companies or the Lincoln Naticnal
at this time.

Following the year 1948, or at an earlier t s if
the policy liens can socner be lifted and the assets and
business become a direct part of the assets and business of
the Lincoln Natiocnal, a difierent matter will be esented,
However, there can be no purpose at this time in going
into that future question,

llespectfully submitted,

APFROVED: Je I'e AL.EBACH
Assistant Attorney General

|
UUUEIE I‘to nl NI!I
(Acting) Attorney General JFA:RT




