HOSPITALS; Tuberculosis: Article 6, Section 36 of
the Constitution does not
so invalidate the terms of
Article 2, Chapter 120, H.
A 8. Mo. 1929, that a county

: tuberculosis hospital camnot
t be built and maintained.

vareh 29, 1940,

J/

Dr. Curtis H., Lohr (O T
Superintendent St. Louls ' FIL ED

f

County Fospital, g }
Clayton, Missourl. {
Dear Sir: ]
|

This will acknowledge receipt of your letter of
Merch 15th, 1940, asking for an opinion on a matter
pertaining to the construction of a county tuberculosis
hospital. The question presented concerns the author-
ity to construet such a hospitel in view of the provis-
ions of Article 6, Sectlion 36 of the Missouri Constitu-
tion and the construction placed thereon in State ex
rel. Bucker v. McElroy, 274 S. W, 749 (Mo. Sup.).

Article 6, Section 36 of the Missouri Constitution
provides:

"In each county there shall be a county
court, which shall be a court of record,

shall have jurisdiction to transact
éfi county and such other business as may
be preaori’bm'c nderscoring ours.)

State ex rel. lNMcElroy, supra, was a sult to test
the authority of the Leglslature to vest control of
sundry public, penal and eleemosynary inatitutions in
a parole board consisting of the judges of the Circuit
Court of Jackson County, ¥Missouri, The only function
left to the county court was to pay the expenses con=-
trected and inecurred by the parole board in the opera-
tion, management and maintenance of these institutions.
The court, in ruling the point against the parole board,
said, 1, ¢, 751, 752:

"In the language of the orgenic law, such
court 'shall have jurisdiction to transact
all county #  # business.' Other business
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nay be added to its jurisdietion by law,
but no law can take from it that which
the Constitution expressly gives; 1l.e.,
that 1t shall trensact all county busi-
ness, By Section 2574, R. S. 1918, such
court iz glven control of =21l county prop-
erty, both real and personal, and with it
the sdded authority to purchase, lease,
and recelve by donation any property, real-
or personal, for the county. Likewlse we
find the power to sell property belonging
to the county, and to audit and settle all
demands against the county, IMuech of thls
section has stood for many years, and 1s
and was 2 legislative construction of the
Constitution when it speaks of transacting
county business. The lawmakers understood
that the transacting of county business
meant the control of all county property,
whether such property was in the nature of
elther penal or eleemosynary institutions,
The lawmakers would have just as mmch
power to place the county jail, or the
poor farm, under the control of a parole
board, as they would have to place the
three institutions mentioned in the plead~-
ings herein, or, to broaden the field, the
divers state eleemosynary and penal insti-
tutions of the state could as well be
placed in a board of supreme or circuit
‘Judges.”

Thus, if the provisions of Article 2, Chapter 120,
R. S. Mo. 1929, attempt to take sway from the county
court the right to transsct county business the sald
statutes are void becsuse trere can be no question but
what the erection, operation and maintenance of a county
tuberculosis hospital is county business,

The statutes contained in the Article and Chapter
ebove referred to make provisions for the county court
to call a special election for the purpose of voting
bonds to construct a tuberculosis hospitel if five per
cent of the voters of the county so petition the court.
If two-thirds of the votes cast at said election are in
favor of the bonds the court is to issue them and in-
clude in the annual tax a levy sufficlent to pay the
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interest and retire the bonds within twenty years.
The bonds are to be sold by the county court to the
highest and best bidder.(Section 13956, R. S, Mo,
1929).

The statutes next direct the county court to
appoint a tuberculosis hospital board of five members
within sixty days after the bond election, The court
fixes the terms of the newly appointed members and may
remove for cause any board member. The hospital board
so appointed is to select a treasurer who is to give
bond,to be approved by the prosecuting attorney and the
county court, to secure the faithful accounting for all
moneys coming into his hands as treasurer of the tuber-
culosis hospital, This board 1s vested with "exclusive
control of all moneys collected to the credit of the
tuberculosis hospital fund, #* +# * and all moneys received
for such hospital purposes, whether by sale of bonds or
by appropriation from the taxes collected #* # #for # #* %
said hospital, or from any other source, shall be turned
over to the treasurer of said board”,(Section 13957, R.
S. Mo, 1929),

The treasurer is to account to the board monthly
for the funds in his hands and a copy of the report to
the board is required to be filed with the clerk of the
county court., The board is authorized to employ the nec-
essary employees and fix thelr compensation and is re-
quired to keep an office in the county where all records
shall be kept open to publiec inspection at reasonable
hours, Annually the board must report to the county
court its receipts, the source and how sald money was ex-
pended. (Section 13957, R, S. Mo. 1929). ‘

The board 1s empowered to adopt the plan for the
building and enter into the contract for the construction
of sald building. (Section 13958, R, S. ¥o. 1929),

Said board has power of eminent domain equal with
that of private utility corporations. (Section 139€0, R,
8. Mo, 1929),

The determination of what patient shall be admitted
and the cost of the services rendered is left to the
board, (Section 13961, R. S. Mo. 1929).

From this summary of the statutes it appears that
all functions pertaining to the raising of money for the
erection, operation and maintenance of the hospital is
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left to the county court, but that the letting of the
contract to erect the hospital building and the ex~-
penditure of the funds raised for that purpose and
for maintenance and operation is left to the hospital
board, The only control left to the county court over
the expenditure of the funds and the erectlion of the
building is indirectly in that, that the court has the
power to remove boerd menbers for cause and the yearly
report required to be made by the board to the county
court,

There is nothing in the act relative to raising
funds for hospital that contravenes Article 6, Section
36 of the Constitution, since that function is left
solely to the county court, and, even if we concede
that those provisions of the aect giving exclusive con-
trol of the expenditure of all funds are void, that does
not prevent the erection of the hospital, The county
court, under its constitutional power to transact county
business, may join with the hospital board in adopting
plans for a bullding and entering into a contract for
its construetion, and thus obviate any objection that
may arise from that source.,

It can hardly be sald that the vesting in the board
the power to hire employees and make rules for the con-
duct of the hospital 1s void for the reason that that
function 18 county business which the court must transact.
The Constitution does not contemplate that the court shall
attend to every detall of court affairs, Examples of this
are: the county health physiclan, county clerk, superin-
tendent of county farms, agent to see after school fund
property, and many others that transact county business
under the supervision of the county court, but in none of
the instances mentioned does the court attend to every
detail, The court could not be expected to do so in the
case of the operation of a hospital since thet requires
technical knowledge that could only be found among members
of the medical profession.

It is the rule in this stete that where a statute or
act is susceptible to two constructions and one will cause
it to be unconstitutional, then the courts will construe
the statute or aect in the way that will cause it not to
contravene the Constitution, State ex rel, Gorman v,
offutt, 26 S, W. (2d) 830 (Mo. App.)s State ex rel.
MeAllister v. Dunn, 277 'o. 38, Ve think Article 2 of
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Chapter 120, R, S. Y0o. 1929, is susceptible to two
constructions end have applied the one that will
obviate any doubt about the wvalidity of the law.
Thet construction is that the board, in building,
operating and maintaining a tuberculosis hospital,
acts as the mere agent of the county court and as
such 1ts actlions would be subject to the control of
the ecounty court.

CONCLUSION,

Therefore, it 1s our opinion that Article 6,
Section 36, of the M!'ssouri Constitution, requiring
ell county business to be transected by the county
court, does not prevent the construection, maintenance
and operation of a county tuberculosis hospitael under
Article 2 of Chapter 120, R, &, Mo, 1929, since the
court, under its constitutional powers, may Join with
the hospital board in taking action to erect said hos~-
pital, and that thereafter the actions of the board
are subject to the constitutional power of the county
court,

Respectfully submitted,

LAWRENCE L, BRADLEY
Assistant Attorney-General

APPROVED:

CQVELL R, EEWITT
(Acting) Attorney-General.
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