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HOSPitALS; Tuberculosis : Article 6, Section 36 of 
the Constitution does not 
so invalidate the terms of 
Article 2, Chapter 120, R. 
s. Mo. 1929 , that a county 
tuberculosis hospital cannot 
be built and maintained . 

Dr . curti s H. Lobr, 
Super~ntendent St. Loui s 
County Hospital, 
Clayton, Mi ssouri . 

Dear Sir: 

!iarch 29 , 1940 . 

j 
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This will acknowledge receipt of your letter of 
l~ch 15th, 1940, asking for an opinion on a matter. 
pertaiping to t he construction of a county tuberculos i s 
hospi t-..1. The question presented concerns the author­
ity to construct such a hospital 1n view of t he provis­
ions or Article 6 • Section 36 of t he U1asour 1 Constitu­
tion aPd t he construct i on placed t hereon in State ex 
rel. Bueker v. l:eElroy , 274 s . • 749 (Uo. Sup. ). 

Article 6 , Section 36 of t he Y~ssouri Constitution 
provtdrsa 

"In each county there shall be a count y 
court, which shall be a court of record, 
~ ahall have juri sdi ction to transact 
arr eountf """iiiQ auch other buil'neas !!. mal 
be preser be<rb_z law. (U~ ours . ) 

' 
State ex rel . UcElroy, aupra, was a suit to teat 

t he au~hority of the Legislature to vest control of 
sundry publ i c, penal and eleenoaynary inati tutiona 1n 
a parole board consisting of t he judges of t he Circuit 
Court ~f Jackson County, Missouri . The only fUnction 
left t~ t he county court was to pay t he expenses eon­
traete4 and i ncurred by the parole board in t he opera­
tion, management and maintenance of t hese 1nat1 tut1ons. 
The colp't, in ruling t he point agatn•t t he parole board, 
said, +• e. 751, 752: 

"ln t he language of t he organic law, such 
e~urt 'shall have juri sdiction to transact 
all county * ~to \,. business.' Other busi ness __,.... 
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~:y be added to its juri sdi ction by law, 
l::tut no law ean t ake from it t hat which 
~he Constitution expressly gives; i . e . , 
~hat it shall transact all count y bus i ­
~ess . By Section 2574, R. s. 1 919 , such 
~ourt i s given control of all count y prop­
erty, bot h real a...l'l.d persona l , and with 1 t 
tihe added authority t o purchase, l ease, 
and recei ve by donation any property, real · 
Qr personal , rpr t he county. Li kewise we 
find t he power t o sell property bel onging 
to t he county, and to audi t and settle all 
demands against t he count y . Much of th!i""'" 
section bas stood for many years, and is 
and was a legi slati ve construction of the 
Constitution when i t speaks of tranaacting 
~ounty bus iness . The lawmakers understood 
that t he transacting of county business 
meant t he control of all count y property, 
-.hether such prop.ertyns i n t he nature of 
either penal or eleemosynary institutions . 
The lawmakers would have just as much 
power to place the county jail, or t he 
~oor farm, under the control of a parole 
~oard, as t hey would have to place t he 
three institutions mentioned in t he plead­
ings herein, or, to broaden t he field , the 
4ivers state eleemosynary and penal i nst1-
tut i3ns of t he state coul d as well be 
~la·ce. d in a board of supreme or c1rcu1 t 
·Judges .• « 

Thus , i f t he provisions of Arti cle 2 , Chapter 120 , 
R. s . tfo. 1929 , attempt to t ake away from t he count y 
court t he r ight to transact county business t he sai d 
statu~es are void because t here can be no question but 
what t he erection , operation and maint enance of a coQnt y 
t ubereul os i s hospital is county business . 

The statutes contained in t he Arti cle and Chapter 
above re~erred to make pr ov i sions for t he county court 
to call a speci a l el ection for t he purpose of voting 
bonds to construct a tuberculos is hospital if f i ve per 
cent q>f t he voters of t he ·count y so peti tion t he court . 
If twfl>- thlrds of t he votes cast at said election are in 
~avor o~ t h e bonds t he court is to issue t hem and in­
clude in t h e annual tax a levy suffici ent to pay t he 
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inter~at and retire t he bonds. within twenty years. 
The bonds are to be sold by t he county court to t he 
highe~t and best bidder. (Section 1:5956, R. S . 1'o. 
1929 ). 

i"he statutes next direct the county court to 
appoint a tuberculosis hospital board of five members 
within sixty days after t he bond election . The court 
.fixes t he terms of t he newly appointed members and may 
remove for cause any board member. The hospital board 
so appointed ia to select a treasurer who i s to give 
bond,~o be approved by t he pr osecuting attorney and t he 
countt court, to secure t he faithful accounting .for all 
moneya comi ng into his hands aa treasurer of t he tuber­
culosis hospital. This board ia vested with "exclusi ve 
control of all moneys col lected to t he credit of t he 
t uberculos i s hospital fund, * * ~ and all moneys received 
for such hospital purposes, whether by sale of bonds or 
by appropriation from the taxea colleeted * * *.for * * * 
said hospital, or from any other aource, aball be turned 
over to t he treasurer of said board".( Sectlon 13957, R. 
s . Mo, 1929 ). ' 

the treasurer ia to account to the board monthly 
for t he funds in his banda and a copy of t he report to 
t he b~ard la required to be filed with t he clerk of t he 
county court. The board is authorized to er::r.ploy t he nec­
essary employees and fix t heir compensation and i s re­
quire~ to keep an office i n t he count y where all recorda 
shall be kept open to public inspection at reasonable 
hours • Annually t he board must report to t he county 
court ita receipts , t he source and how said money was ex-
p~nde"- • (Section 13957, n. s. no . 1929 ) . . 

The board 1a empowered t o adopt t he plan tor t he 
buildtng and enter into t he contract for t he construction 
of sai d bui lding. (Section 13958 , R. s . ·o. 1929) . 

Said board baa power of e~nent domain equal wi t h 
that of pr i vate utility corporations . (Section 13960, R. 
s . uo, 1929). 

The determination of what pati ent shall be admitted 
and t ]:le coat of t he eervicea rendered is left to t he 
board . (Section 13961, R. s . llo. 1929). 

From t hi s sum:nary of t he statutes it appears that 
all .fUnctions pe~taining to t he raising of money for the 
erection, operation and maintenance of the hospital ia 
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left ~o t he county court, but t hat t he letting of t he 
contr~ct to erect t he hospital building and the ex­
pendit ure of t he runds raised for that purpose and 
for maintenance and operation ia left to t he hospital 
board~ The only control left to t he county court over 
t he eXpenditure of t he fUnds and t he erection of t he 
build~ is indirectly 1n t hat, that t he court baa the 
power _~to remove board members for cauae and t he yearly 
report required to be made by t h8 board to the cour-t y 
court. 

~re ia nothing in the act relative to rai s ing 
f~da for hospital that contravenes Article 6, Section 
36 of the Constitution, since that function i s l eft 
solely to t he cou1t y court, and, even if we concede 
that tihose provi sions of t he act giving exclus ive con­
trol dt t he expendi ture of all funds are void, t hat does 
not p~event t he erection of t he hospital . The county 
court, under ita consti t utional power to transact county 
buain~ss, may joi n wi t h t he hospital board in adopt ing 
plana 1for a building and entering into a contract for 
ita co,nstruction, and thus obvi ate any objection tr~t 
zay ari se f'rom that s ource . 

Ilt can hardly be said tl'~t t he vesting 1n the board 
t he power t o hire empl oyees and nElite rules f or t he con­
duct of t he hospital i s void for t he reason t hat that 
function i s county busi ness which t he court must transact . 
The Cohsti t ut ion does not contemplate that t he court shall 
attend to every detail of court affairs. Examples of this 
are: the county health phys i ci an, county clerk , auperin­
tendent of count y farms , agent to see after achool fund 
property , and ~y ot hers that transact county busi ness 
under t he supervi s ion of t he county court, but 1n none of 
t he 1natancea mentioned does t he court attend t o every 
detail The court could not be expected to do so in t he 
case or t he operation of a hospital since t hat requires 
technical knowledge that could only be found among me~era 
of t he medical profession. 

I t 1a the rule in t his state that where a statute or 
act ia auaceptible to two eonatructiona and one will cause 
it to be unconsti tutional, t hen t he courts will construe 
t he st~tute or act i n t he way t hat will cause i t not to 
contravene t he Coneti t ution. State ex rel . Gorman v . 
Offutt, 26 s . w. (2d) 830 (Uo. App . ); State ex rel . 
11cAllister v . Dwm, 277 ~!o . 38. Y!e think Art i cle 2 of 
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Chapt~r 120, R. ~ . !'o . 1929 , is suscept ible to two 
cons t r uctions and have appl ied t he one t hat will 
obviate any doubt about t he validity of the law. 
That ~onstruction is that t he board , 1n building , 
operating and maintaining a t ub&rculosia hospital, 
acts as t he c ere agent of t he county eourt and as 
such i ts actions woul d be subject to t he control of 
t he count y court . 

COUCLUSIOI~ . 

fherefore, it is our opinion t hat Art i cle 6 , 
Section 36 , of t he M' s souri Consti tution , r equir ing 
all county busines s to be transacted by t he county 
court~ does not prevent t he construction , maintenance 
and operation of a count y t uberculos i s hospital unde~ 
Art i cle 2 of Chapter 120, R. s • . fo . 1929 , since t he 
court , under its constitutional powers , may j oin wit h 
t he hospital board in taki ng acti on t o erect said hos­
pital , and thnt t hereafter t he actions of t he board 
are subject to t he ~onat itutional power of t he count y 
court. 

APPROVED: 

COVELL R . HEWITT 

Respectfully submit ted , 

LAWRENCE L. BRADLEY 
Assistant Attorney- Genera l 

(Acting) Attorney- General. 
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