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COUNTY TREASURER: Abolishing Township organizati~n, 
in counties operating under town­
ship organization law, ends term 
o£ County Treasurer and Ex Officio 
Collector. 

September 6, 1940 

Honorable J. s . King 
Treaaurer and Ex Officio Collector 
Texaa County 
Rouaton, Miasour.1 

Dear J.!r. King: 

This will acknowledge receipt of your letter 
of Auguat 15th, 1940 in which you e ak tor an 
opinion upon t he following questions: 

"General, thank you to conatrue 
that part of See. 12346, Page 
886, lawa 1939, ~ch reada aa 
follows: 'And all lawa 1n force 
in relation to counties not having 
townabip organization aball immed­
iately take effect and be 1n full 
farce in web county. ' 

"Doea that law mean that the office 
o~ Treaeurer and Ex- Officio Collector 
would be aboliahed t hen, and that a 
Treaaurer and Collector would be ap­
pointed to f ill the offieee ot Treaa­
urer and Collector, not peTmitt1ng me 
to aer.e out "1111 term? Who baa the 
authority to make the appointmente?" 

·FILED 

The election ot county treaaurera 1n countiea~ 
operating under townahip organization i a provided or 
in Section 1213Qc, page f26, Lawe ot 1937, and ia 
followa: 

"On the Tueaday after the firat 
Monday in November, 1940, and every 
.four ( 4) year a ~rea.t'ter, there 
ahall be elected b.J the qualified 
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voters 1n all countiea ot tbia 
State, now or hereafter haYtng 
a population ot fO,OOO ar more 
inhabitants according to t he laat 
Decennial United States Cenaua, 
(except in counties having 75,000 
and not more than 90,000 inhabi­
tant•) and in all countiea ot lea• 
than <10, 000 inhabitant• ~ under 
townabip organization, a county · 
t reuurer, who ahall be commission­
ed by the County Court of hie 
County, and who shall enter upon 
t he diacharge of the dut ies of hie 
offi ce on t he f i rst day o£ Januarr 
next succeeding his election, and 
shall hold his office tor a term 
of tour years, and until hia suc­
cessor ia elected and qualified, 
unless aooner removed from office: 
Provided, that in count ies bav!ng 
adoptia or that ehall hereafter 
adopt townahip organiz&tion, t he 
term of office of said treasurer 
shall be extended to t he first day 
ot Apr il next after t he election of 
his successor. Provi ded f"urtber, 
that t he preaent count y treaaurera 
ehall remain in office until their 
suoeeasors are elected or appointed 
and qualifi e d , unlesa aooner removed 
from office." 

Section 12130, page 425, Lawa ot 1937 , cre~t• 
the office of treaaurer in countiea not under t ship 
organization and t he election ot treasurers in au•h 
counties ia provided tor 1n Section 12130a, Lawa 't 
19~7, page 425, which aect1on ia herein set out : 

"on t he Tueedaf after the first 
l onday 1n No..-ember, 1938, and every 
.four ( 4) y-ear a t hereafter t here shall 
be elected by t he qualified voters of 
t he several countiea 1n thia a tate, 
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now ar hereafter having a popu­
lation of leas than 40,000 in­
habitants and 1n countiea having 
a population of 75,000 and leaa 
than 90,000 inhabitanta, accord-
ing to the last Decennial United 
States Census, a county treasurer, 
who shall be eo~asioned by the 
county court of hia county, and 
who ahall enter upon the discharge 
ot the duti•a ot his office on the 
firat day o£ January next succeed­
ing h1a election, and aball hold 
hia office for a term of four (4) 
years, and until hia succeaaor 1a 
elected and qualifi ed, un1eaa sooner 
removed from office. Provided, that 
nothing 1n this section ab811 apply 
to countiea under township organiza­
tion." 

These three sectiona were all part of Rouse ~ill 
20, en. acted by the General Assembly of 1937, whic re­
pealed the then existing laws pertaining to theae 
ofi"icea and enacted theM new aeetlona. It will e 
observed that while the term of county treaaurer in 
countiea operating under township organ.ization an the 
term of the traaaurera not under town•hip organiz tion 
are each for four years, they are elected at diff i!"ent 
times. Also section 12130 above mentioned spec it cally 
provide• that it baa no application in counties n t 
under townahip organization. 

The ~eationa contained in your request areil 
annered by the cue of, State of lliasouri, ex 1 • 
Barker v . Duncan, et al., 265 Mo . 26. Thia wu origi-
nal p~oeee41.ng in quo warranto brought to clarity the 
r1.ghte ot ~ioua claimant.a to office following elec­
tion 1n But~er County at which township organ1zat on waa 
aboliahed. One ot the defendants, Barnhill waa t e duly 
elected and acting treasurer at the time of the e ection; 
defendant Duncan had been appointed collector by he 
co·uney court under a statute which then existed; he 
other defendants were t he various townabip eollec ora. 
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The portion of Section 12346, page 886, Laws ot 
1939, referred to 1n your requeat tollowa the wording 
ot section 9 ot Article IX of the Conatitution, ~ 
t he Supreme Court, in t he above mentioned ease at pagea 
41 and 42, said: 

"Is section 9 of articl e 9 of the 
Conatitut1on aeLt-executing? It 
is fairly plain that ao much ot 
thia section aa aaya that '1n any 
county which aball have adopted 
"townahip organization," the 
question of continuing the aame 
rray be submitted to a vote of the 
electora of auch county at a general 
election, in t he manner that shall 
be provided by la_w, I U by no pOS­
Sibl e vie~, or by any reeogniaed 
canon of construction, self-execut­
ing. It 1a equally clear on the 
other hand that so much of thia 
section as provides that ' if a 
majori ty of all the votea cast upon 
that question shall be agatnat town­
ship organization, it aball cease in 
said county; and a11 lawa in force 
in rel ation to counti es not having 
townahip organization ahall ~edi­
at ely t ake effect and be 1n force in 
said county,' 1a sel1'-execut1ng. 

"This view ia held upon the first 
propos ition, viz ., that t he portion 
of t his section first above quoted 
ia not aelf-executing, f'or rea.ona 
that are plain and coneluaive. The 
elauae first abov~ quoted doea not 
purport to be self-executing; on the 
contrary upon ita face and by ita 
very worda it speeit'i cally relegatea 
to the Legislature the duty of provid­
i ng by law for t he manner of submitt­
ing the queation of diseontinuenee of 
township organization to the eleotora 
of a county having theretofore adopted 
it. It would be a contradlction 1n 
terma to hol d it selt-entoreing and 
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t he citation of authoritJ could 
add neither weight nor clarity 
to thia view. On t he other hand 
the laat clauae ia juat aa obvious­
ly ae1t-exeout1ng. For it 1a clear 
that it needs no statute to put it 
1n force. Any atatute about the 
matter muat need• follow the preciae 
worda or the vei'7 aubatance ot the 
Co~titution itaelt and no atatute 
which could be paaaed could clarity 
the matter in &nJ reapect wbateyer . 
Indeed, the clauae under diacuaaion 
m.rely expreaaea a atatua which will 
inatantly reaul t from the election 
required to be held. Statutol'7 lan­
~ would be impotent to a4d aught 
to the Conatitution'a expr .. aion of 
thia reaulting atatua, and ao the 
clauae i_a ae1t-executing. It 1a a 
provision complete 1n itself and 
needs no leg1alat1on to put it 1n 
force. {Davil v. Burke, 179 u. s. 
399J 111'att v. Allen , 54 Cal. 3~J 
Ellu Claire Nat . Bank v. Benaon, 1 06 
lfia. 624.) For autonatically upon 
holding an election, the co~tiona 
required being met 1n the reault of 
wuch election the atatua mentioned 
inatantly enauea." 

And, at page 49, the Court ~her aa1d: 

"Not to puraue the atter fUrther, 
we are or the opinion that the reaul t 
ot the el ection held 1n Butler county 
1n November, 1914, waa to discontinue 
town.bip organization t herein apd that 
reapondenta Barnhill , Hal'1rell, Osbo~, 
Reading, Kearby, Gardner, Ratcliff, 
Deaton, Burger and Phillipa, were 
thereby diYeated of authority to act 
aa ~-ott1c1o collector of the r.venue 
ot aaid BUtler county, and aa collect­
ora ot the several towru~hipa therein, 
reapectively, and t herefore t he writ 

I 
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ot ouater as to the above- named 
reapondenta and each o.f them, 
ahould be awarded." 

And turther, on pagea 50 and 51, 1n ruling upon tt 
queetion aa to the proper authority to till the v caney 
created b7 the cutting abort or the term ot the c t:r 
treaaurer, the Court uaed the follo~ language: 

"Brietl.y, we reach th1a conclu-
aion upon theae grounda: The 
laat clauae or aection 9, ot the 
Conatitution, supra, proy1dea that 
when townabip organisation ia voted 
out, at once thereupon 'all lawa 1n 
force 1n relation to countiea not 
haTing townah1p organisation aball 
take effect and be 1n fOX"ce 1n auch 
county. 1 The view contended tor by 
relator would have the effect or 
placing such countiea aa voted town­
ahip organisation out, back into the 
category ot ordinarJ countiea to be 
governed b7 the uaual and ordinary 
lawa J while the inaiatence of learned 
counael tor reapondent Duncan would 
make of .uch a county a t~ apart 
from all ordinar7 countiea, with 
dit.ferent lawa to govern it . 'l'he 
makera ot t he Conatitution aaw no 
reaaon apparently, as we aee none, 
wbJ a countJ which had before had 
townahip organization, but which had 
elected to return to the common fold, 
should b7 that tact alone be aet 
apart 1n a wboll7 ditfe~ent category. 
So they provided clearl7 that all the 
uaual lawa governing ordlnar7 countiea 
ahould reattach to and gOTern countiea 
relinquiahing townahip organization, 
immediately upon ~heir •oting it out . 
1'be 'loa 1n .force 1n relation to 
countiea not having town.hip organisa­
tion, ' which la.wa aa we aee tbe .conat1-
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tution, automatically appl i ed 
to But l er county , pr ovi ded at 
t he time o~ the accrual of t hia 
vacancy and e.t t he t il:le the 
Governor f illed it and now pro-
vide that aa to an office l ike 
t hia 1 such vacanc7 shall be filled 
b7 appoint ment b7 t he Governor.• 
This being the law which at all. of 
said timea appl i ed t o 'count1ea 
not having township organization,' 
auch law appl i ed .!,P,ao tacto alld im­
mediately to But l er-count y , t he 
moment sai d county voted out town-
ship organization . Section 11 of 
article 5 of t he Consti tution ill 
nowise aida respondent Duncan hare . 
Thia fo? the reuon t bat section 9 
of article 9 plainly puta Butler 
county back into t he ordinary cate­
goey ~ counties t he moment i t aban­
doned townahip a7ganization which 
had served t o take 1t out of thia 
common category. Section 11 of 
arti cle 5 of the Consti tution aays 
t hat the Governor ahall appoillt 
persona t o fil l all vacanciea in 
off ice, ' unleaa otherwiae provided 
by law. ' Here Butler county waa re­
quired to step back into the ordtnary 
l ine of count i es and reaaaume all 
lawa f or i ta government which appli ed 
t o t he ordina.r7 county, and as to 
aucb counties , i.e., t he ordinar.f 
county, the appointment Gf all otticera 
had al.read.J been 'ot herwise provided 
by l aw, ' pursuant to a general l aw 
which applied to all 'countiea not hav­
ing township organization.' (sec. 
5828, R. s . 1909. ) 

"So we t hink there can be no two op1n­
iona, that the power ot appointment 
here lay with t he Governor and not 
with the county court J that ao much ot 
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aection 11745 aa preacribea a 
contrary rule ia unconatitutional 
and there~ore aa to the re•pondent 
Duncan alao t he writ of ouater 
ahou:Ld be awarded. Let our writ 
of ouster §O aa to all of the re­
apondente. 

There ia no speci al section of law directing any 
method tor filling a TaCancJ in the office of co~ty 
tre~rer aa there waa at the time ot the caae abqve 
ref~.a to tor tilling the ottice ot county col[tor. 
'!'here n01r exiata the general section, 10816 of Jr • 2, 
Chap• 61, R. S . !Lo. 1 929, authorizing the govern , to 
till. b7 &J>pointment, va.canciea wher• not otherwi e 
provided. Thia section ia as f'ollowa: 

"Whenever any vacanc7, c&Wied 1n 
&rJ7 manner or by an;y meana what­
soever, ahall occur or exist 1n 
anT state or count7 office orgi-
nally filled by election b1 the 
people, other than t he office of 
lieutenant-governor, atate aenator, 
repreaentat1•e, aheriff or coroner, 
auch vacancy aball be filled by ap­
pointment by the governorJ and the 
peraon ao appoint .a aball, a.tter 
baving duly qualifi ed and entered 
upon the diacharge ot hia dutiea 
under such appointment, continue 
1n auch office until the tlrat 
Monday in January next following 
t he first enaulng general election-­
at which aaid general election a per­
aon ahall be elected to fill the un­
expired portion of auch term, or tor 
the euuing regular term, aa the caae 
may be, and al::all enter upon the dia­
cbarge of the dutiea of ~ch office 
the f1rat Jtonc:lay 1n Januarr next fol­
lowing aaid election: ProY1ded, how­
eYer, that when the term to be ti!Iid. 
De'g1n. or ahall begin on any da7 other 
than the firat Monday in Januat7, the 
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appointee of the gov~or ahall 
be entitled to hold such office 
until aueh othe~ date." 

Section 11 ot Article 5 of the Const1tut1on,1 __ 
mentioned 1n the above ref'erred to cue. 1a the atpne 
now u it na then. Thia aeet1on 1a u tollowa: 

"When anr oftice ahall become 
vacant, the Governor, unleaa 
otherwiae ·proy!ded by law 1 ahall 
appoint a person to flll auch 
vacanc7 1 who shall continue 1n 
office until a aucceaao~ •ball 
haYe been dul7 elected or appointed 
and qualit1ed according to law." 

CONCLUSION. 

Following t~ above cited caae, i t 1a the cotu-
. a ion of thia departme:lt that U the propoa1 t1on t 
abol1~ townebip orsan1&at1on abou1d carrr the te ot 
office ot the count7 treasurer and ex ott1c1o coll tor 
would terminate and tmt a vacanc7 WOUld be ONat.a, 
which would be .tilled b1 appointment by the Governbr 
in accordance with the })l'O'Y1aiona ot Section 10216 

Re•pecttull7 8UbDdtted, 

• 0 . JACKSON 
Assistant Attorney-General 

APPROVED: 

eoVEIX R. W.II'l'i' 
(A-cting) Attorney-General. 

WOJ:CP 


