
PENAL INST.ITUTIONS: 
!Supplemental ) 

The Record Clerk of the penitentiary 
must follow the law in classifytng 
the prisoner for service of two 
sentences, one of which was for the 
conviction on a case while a convict. 

January 12, 1940 . 

Hon. Lamkin James 
Prosecuting Attorney 
Sal i ne County 
Marshall , Miasouri 

Dear Sir: 

Thia will acknowledge receipt of your request for 
a further opini on under the facta stat e.d in an opinion 
rendered by this office on beptember 13th, 1939 , to you 
in regard to concurrent and consecutive sentences . \,e 
are her~in enclosing a copy of that opini on, whi ch is 
made a part of this supplemental opinion. 

lows: 
Section 12969 R. s. Missour i , 1929 , reads as fol-

"The person of a convict sentenced t o 
1mprisonment i n the penitentiar7 is and 
shall be under t he protection of the law, 
and any i njury to his person, not author­
ized by law, Shall be punishable in the 
same manner as if be were not under con­
viction and sentenceJ and if any con­
vict shall commit any crime in the peni­
tentiary, or in any county of t his stat e 
while under sentence, t he court having 
Jurisdiction of cri~nal offenaea 1n 
such county shall have Jurisdiction of 
such offense, and such convict may be 
charged, tried and convicted in like 
manner as other peraonaJ and in case 
of conviction, the sentence of such 
convict shall not commence to run 
until t he expiration of the sentence 
under wh ich he may be he ld& * * • 
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Ron. LaiDkin James (2) January 12, 1940 

T~ above section makes it mandatory for a court 
to eent,nce a convict who baa committed _another crime 
ao that the sentence a muat run conaecuti vel,- and not 
co ncurrentl:y. 

We are referring you to the cae-e or Lee v. 
229 s. w. 1045• where the !'acta are e.x.act1y the 
atate of facts ae exia• in your former requeet . 
facta .. re as followa& 

Gil van, 
eame 

'!'he 

•The petitioner atatea that he is un­
lawfullJ detained i n the penitentiary ; 
that he was convicted of a ftl ony in 
the circuit court of Jackson county. 
Auhu.t 2, 1915, and eentenced to a term 
of five years in the pen.itentiaeyJ that 
on April 24,1917, he waa paroled by the 
GovernorJ that on Octobe-r a, 1917 • he 
waa convicted or a felony in the circuit 
court of Jasper county, and sentenced 
to a term of rive years in the peni­
tentiary. and was r eceived there on 
November 13, 1917; that on November 
20, 1917, the Governor revoked hia 
paroleJ that on December 28, 1~20, 
the prison authorities diacharged htm 
under the merit eyatem from the Jasper 
county sentence, but are now 1llegall7 
reatrain1ng him u nder the Jackson county 
sentence af'oresa1dJ that upon the revo­
cation of hie parole said sentence• be­
came concurrent and he 1e now entitled 
to hia diacharge . * * * • 

The court 1n this caae aaid& 

•By aection 12543, R. s., the Governor 
ia authorised to grant commutationa , 
paro~ea, and pardons . Certain it ia 



Hon. Lamkin James (3) lanuaey 12, 1940 

' 

that while t he petitioner wae at 
large under a parole granted aa an 
act of executive clemencJ, he was 
at1ll under sentence within the 
aeanin8 of •ct1on 2292, and• having 
been charged. t ried, and convicted 
of another often•• wh~le ao at large 
'the senten~• of aueh con~ict ahall 
not commence to run until the expira­
tion of the sentence under which he 
ia he ld.• In other words, the ae~ 
tencea are cu.ulat1ve. 

•Th1a wae t he conclusion reached in 
Ex parte Allen, 196 Mo. 226, 95 s. ~. 
415~ In that eaae, after Allen had 
been convicted and while he wae being 
held i n the county jail awaiting r e-
moval to the pen1tent1aey• he coam~1}i• <:. . t ' 

ted anotheP felonf• for W~Ch he wab 
tried• convict•d• and sentenced. At 
the expiration of the period of the 
first sentence, he sought to be 
released on the g round that the aen• 
tencea were concurrent. In an opini on 
by Judge Gantt• thia court held that 
the caae came within the provia1ona of 
aection 23~, R. s. l899. · now aect1an 
2292, and tbat t he sentences were 
CUD.llative•• 

Section 2292 r eferred to in t he above quotation is now 
Section 12969 R. s . Missouri, 1929• In that caae the court 
r eferring to t h ia particular aeetion apeciflcally held that · 
the sentence of a convict ahall not com.ence to run until 
the expir ation of the sentence under which he is held• 
The court in thia case alao held that a prisoner under 
pe.role ia under sentence and i f convicted of another of • 
fenae ee~tencea are cumolative, that ia conaecutive and 
lt ia maiidatorJ upon the court to have the sentence• 
run conaecutivelJ• 



•, 

Hon. Lamki n Jame s (4 ) January 12, 1940 

In order f or u s to change t he opi ni on here i n en­
closed, da t ed Sept ember l~th, 1939, we would be com­
pelled to f i nd a case ove rrul i ng t he case of Lee v. 
Gilvan, supra . 

C0NCLU~ ION 

I n ' view of t he above aut hority, Lee v. Gilvan, it 
i s ~t ill furt her t he opi n i on of' this Cepartment that 'th e 
war den of t he penitentiary, t hrough t he r e cord clerk, 
sh ould follow t he order of sentence as set out in 
Section 12969• s upra. under t he record as set out in 
the two separate cammitment s unde r t he t wo separate 
sente neea of t he t r ial court . The f act t h at t he t rial 
court shoul d s tate i n the commi t ment t hat t he s e nt encea 
on ~ t wo .different char ge s shoul d run concurr ently 
is of. no effeet and in viol at i on of Sect i on 1 2969, .supr a , 
but ~hat t he comment i n t he t wo co~tments does not 
invalidate t he commitment s i n total . The t wo commitments 
on t he in f ace ~ow t hat on t he f irs t char ge t he def­
endant ••s a c onvict and comes wit hin Sect ion 12969, 
on t he oo~tment under t he se cond charge . 

APPTiOVFD : ~e specttully submitt ed, 

TYRl W. EUhTON ~ . J • .bU • ..~.:E . 
(Acting } At t orney Gener a l Asais.t a.nt Attorney :iener a,l 
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