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Jefferson City, Lilssouri

Dear kr,

Jamesons

We are in recelpt of your recent letter wherein

you state as follows:

"7 enclose you herewith some corres-
pondence wlth reference to a claim of
{7950 by two attorneys, Harry W. Du-
rall and R. . Greenlee, for a tweed
coat which a patient brought with her
to 5t. Joseph, and 1t was delivered to
her husband and a receipt taken there
for,

Cur Board would llike to have an opinion
from your office as to what we should
do with reference to this claim,"

A letter from lir, Harry V. Durall, under date of

October 2, 1939, states as follows:

"] wrote to the {t. Joseph lospital
iio. 2, sometime ago, relative to claim
of Ilrene Vare, but am informed that I
ahould take the matter up with you.

lirs, Ware was confined in the St., Jo-
seph Hospitel No. 2, in July, 1938, and
while there some unauthorized person was
sllowed to take away from the hospital
her coat, described as a Brown Londoner
Tweed coat, Shagmore Racoon collar, of
the value of .79.50,
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This cost was given to thls perty
by the agents of the Hospital, withe-
out her consent or authorization,
and while in theilr possession.

Yhe 1s thereiore claiming damages to
the amount of [79.50, for which she
asks to be reimbursed,”

“r. Relf Hanks, Superintendent of Ctefe Hospltal
tio. 2, replied to the above letter as follows:

"'n respense to your letter of (cto=
ver 17th regardling e coat which was
brought to the hospltal by Irene iare,
this coat was taken from the hospltal
by her husband, Charles ¢, Ware, on
July 9th, 1938,

Kr, Waere signed a receipt to the hos-
pital for the receipt of same,"

Under date of Uctober 25, 1939, Nr. Dursll sgaln
wrotes ‘

"I have your letter of the 23rd, and
thank you for your courteay in this
natter,.

I also have a letter from the hospital
at 8t, Joseph, in which they admit hav~
ing given this coat to & Charles Ware,
purporting to be the husband of irene
U/are, and therefore I assume they claim
they are not liabls,

This claiment's nsme 1z Irene Poyd, and

she states she never was married to Charles
Yare, who incldenially has a very checker-
ed career, '

lLra. Boyd, or Vare, was inducted in the
hospital by her vrother, and did not her-
self give the name oI Wsre,- She does
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admit, during her demented condition,
having lived wlth or cohabited with Nr,
YWare,

There could be no reason for letting
Kr. are heve this cocat, except to make
away with it as he evidently did, And
‘he had nothing to do with having krs,
boyd placed in the asylum,

¥Mrs, Boyd was restored to sanity some-~
time the first of thie year, Iven if
Ware was her hus.and, under the circume
stances I do not see how they cen escape
liability, after giving him this coat.”

89 C. J., Section 337, page 194, in discussing the
liability of the state, declares thab:

YA state 1s not liable for the torts
of its officers or agents in the dise
charge of thelr official dutles unless
it has voluntarily assumed such liabi-
1ity and ﬁanaented to be so liable,

Gk G W oW »

In further discussing the liabllity of & state
agency, it is pointed out (Section 340, page 196) that:

"An action against e state agency or
instrumentality 1s an asction sgainst
the state # = = 3 #7

Ve have examined the laws governing State Eleemosynary
Institutions, and find no statute whereln the state has
nmade itself subject to llebility for the torta of 1ts
officers and agents.

‘ We are therefore of the opinion that neither the
staete nor the Dosrd of MHanagers of the Ttate Eleemoginar¥
Insgitutions would be liable for the 1058 of the patient’s
soat,
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Whether the superintendent would be personally
liable for the loss of the coat under the facts presented
dependa upon a showing being made that he failed to
exercise reasonable care under the circumstunces,

In the case of liorsham v, Votgsberger, 129 &, i,
187, 1. c. 159, One lundred Forty Dollars ({140,00) was
found on the person of the plaintlff when he was received
at the State Lunatic Asylum, This was placed in a safe
and entered upon the books of the institution as a credit
to the plaintiff., On the following day, plaintifft's asister
appeared at the asylum and asked Dr. Vorsham, the superin-
tendent and defendant ln the case, if the plaintlff had
any nmoney, and stated that someone had stolen One Hundred
Forty Dollars (5140,00) cut of the house, uor, Horsham
informed her that emount had been taken from the plaintiff,
and turned it over to her, taking a receipt, i judgment
was awarded in favor oi plalntiff, and, upon appeal, was
affirmed,

The court, in 1ts opinion, stabtedi

"It is & wellw=settled rule of law that,
while a ministerial cfficer In ;oaseg-
sion of property lawfully received ia

not an insurer of its safety, he is re~-
quired to exercise rezsconable and ordli-
naery care and dili;ence to keep and pre-
serve 1i, In order that 1t may be restor-
ed to the person entitled to it or dia=-
posed of in the manner directed by law,
Mechem en Fublie Officers, Section 760,"

In the case of 2t. Joseph T'ire and karine Insurance
Coripany v. Leland, 90 ro., 177, 1l. ¢, 188, the court sald:

The right of sction egainst a minis-
terial officer for & viclation or ne-
glect of duty by one injured in conse=
quence thereof 1s a different matter,
The common law pave the perty aggrieved
an action against the officer in such
case,"
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Whether the superintendent exercised reasonable
care under the facts presented in dlaposing of the property,
would be a question for a Jjury to pess on, and we do not
herein rule on same, Suffice to say that 1t 1ls the opinlon
of this department that whlle superintendents of state
hospltals are not insurers of the property of thelr psatients,
they are charged with the exercise of reasonsble care in
 preserving it for restoration to the persons entitled thereto,
or for disposlition as directed by law.

nespectiully submitted,

MAX WASOLMAN
Aassistant Attorney General

APFROVED:

W, J. CURKE
(Acting) Attorney General
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