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.'J ELECTIONS: VILLAGES : Board of trustees may determine 
~ualifications , election and 
returns of members . 

April 13, 1940 . 

. ' 

FIL ED 

~~ . A. B, Ideson 
:Member Bolir d of 'r r ustees 
Villase of Obkl and , Missouri 

Dea r Sir: 

t/-;f-

\,'e a r c i n r ece i pt of your letter of April 9th , 
wher ein you state a~ f ollows : 

" On Tuesday , .\pril 2 , t .c.ere was an el e c­
tion hel d i n t he Vill awe of Oakl and f ·r five 
trus t ee s for the overni n Board of that 
Village . 

There were ei g!lt names OI~ tho el ecti on 
ballot . .~-~fter t .. C! e l ection , i t was di scovered 
tha t one of t h, :i..'ive members re ceiving t he 
lar gest number of votes was not qualif ied t o 
hold office , as he had not bee~ a re s ident ot 
the Villt~e for H yecr, as requi red by the 
stat t..tes . 

"Last ni ~t at a meetinG r f t e ol e Board , 
which was t o ho ve ende c~ i t o t erm , a peti tion was 
pr es :.nt ed 1- r citizens a s ki n. t ... 1.is man ' s di squali­
fi cation . 1t.e man c Jmi t ted t .. ut he had 11 ved i n 
t he Vill age less than a y t.ar &.nd pleedcd complet e 
ignort.. .:'lce cf tl.. 1act that he we~ no t. quclif i ed . 

"The questicn t hLn arose a s to whether or 
not "he qualif i e d candidate r ecei vi nc the next 
l c r _e s t number of votes should be seated . An 
attorney pr~ sen t · ould not gi ve us an api ni o•t 
and i occurred to me t hat you migl.lL be k i nd 
enough t o strui ght cn us out on t he l egt l points 
i nvol ved . 
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"If you will be ood enough t o Live us 
your opinion , a t your ea r l i e s t c onveni ence , 
and strai .::;hten us out i n t hi s ma ·· ter, ,.Je \'Jill 
appre ci ate i t ver y much indeed. " 

Secti on 7092 R. s . Mo . 1 929 , provides t hat the 
corporate power s of eve r y vil l age a r e ve s t ed i n a board 
of tre.stees consisting or fi ve members: 

"The cor cret e powers w 1d duti es of eve r y 
vi l lage so incor~ort ted shell be ve ~ted in a · 
board of trurt ees, t o cons ist of f i ye members, 
unless s •,ch t m·;n shall cor:tt in nore; t he n t l?enty­
five hur:.dred lnh'""bi t ant s , i ": wtdch C f s t such 
boar d. shull consi st of ni!le members ; tho f irst 
boer~ of tr· stees s hal l be appo~nted by t he 
county c ur t e t t h(.. -iMI- of decl r.. r i r 1 such town 
i nco1 or e t ed , wr•o shall colttinue in offi ce un­
t i l t~eir s ucce ssors are elect ed ar d qu&lified ; 
and s uch zucces ors shal l be chosen by t he 
qual i f i ed <lec t or· esi dL~ i n s uch tov:n on t he 
fi r s t Tue,sd&y of Ar·r i l i n ever· yer r i n t he 
ma ner hereinef t eJ provi ded." 

Sec t i on 7093 ~ . ~ . ~o . 19~9 , pr ovi des t~ct no 
per son shall be a t r ustee w11c has r.ot res i dod r..' er ein 
f or one rJhol C; yecr next preceding . I t is f urt er pro­
vi ded t he.t every trustee hol ds his offi ce f or to term ot 
one y _ t r ·and unt i l u s ucceso r i s e l ect ed c. nc qual ified. 

"No person shal l be c. t r ust ee wLo shall 
not h~.ve att e::.ned the age of twenty- one years ; 
who shall not be ~ ~ale citizen cf the United 
St ates ; who shall not be an 1nhabi t£nt f t he 
t own at t .<~ ti.mt- of his election , nc reside 
t her ein f or one \.hole ye t...r neAt precedi :--6 ; who 
shall not be a hous eholder \athir the l imits 
of such town; unr ever t ru· tee shal l hol d his 
offi ce f or t ho term Of O!le y r r , •nd t..nt i l a 
s ucce ., Dr 1 i s <;l ee t ed o.n.d qt,r l i fied . " 
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You s tat e th~ t eft er t~e el ection i t wa s dis­
covered thct one of tho fi ve members 1 eceivi 1~ t he largest 
number (J)f votes was not qual ified t o hol d ot1ice a s he 
had not been a resi dent of the village for one year . 

· Mechem on Public Off i cers Section 130 , page 
65 declares t hat: 

" * * * t he failure of the newl y elected or ·ap_. 
po.i.. ntec1 officer to qualify by l aw woulc not , 
where by l ew his predecessor held over until 
his succe f s ~ r was elected End quali f i ed , create 
a vacancy * * * " 

dee also Langston v . HO\·:e ll Count y 336 Ho . 444 , 79 s . W. 
( 2d ) 99 l . c . 1 02. 

There bei ng no· vacancy (Secti on 7135 H. s. 
HO. 1 929 } L . t hEi board , and t he trust e·es servin~: until 
their s uccess ors wer e dul y elect~d and qual ified (. ec­
tion 7093 r. . s . l.ro . 1 929 ) , he quest i o woul( then arise 
whi ch of th~:.o fi ve t rust ees v1as to conti !'lue i n office 
i nasmuch s Sec t i on 7141 I . s . 1 929 , provides t hat the 
duly qualif i e d persons recei ving the hichest nmnber ot 
votes shall be ceclered duly elected t r ustee : 

"The election shall be kept open f r om 
seven o ' cl ock i n t.c f orenoon until Eix o' clock · 
i n t he e f t er noon . After t l1e e l ecti n i s closed, 
t he judges s lu. ll exami ne the ballots , en(~ t he 
duly qL .. ali f i ed pe rsons who sht ll he: ve rec eived 
t he hi .e ..... t number of : ot c s she l l be declared 
duly e ecte o tr11st ees." 

T e j: ~·es of elE::cti on coul d onl y r ecle.rc t he 
dtJ.y " quulil ied" pe r ~or..s rccei vi :..... t . hi~~e st number ot 
vo·:.e s ;..s duly el\...cted tru~tees . Does t heir mist ake • al ­
t hm ... ~h no f· ult o1' t,b.ei ~ o\":n , control th(, resul~~ of the 
election? 
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20 C. J . Secti on 262 page 204 provi des that: 

"Ina~.uch as he euti e : o~ the canva~ sinc 
boards , except as to determinL;.g t he genuine­
nes s of th~ returns , a re gener all y r egerded 
as merel y ministerial , the omissions or mis­
t ak:e s of such boards can have no controlli ng 
i nfl uence on the ~lection. " 

Section 7096 R.' S . l-4o . 1929 , providee that : 

"The boar d of trustee s shell judge of 
t he quali ficat ions , el ections and r et urns of 
t hei r m•n members , ond det en::ino contested 
elect i o s · * * * " , 

Fr om th for t:.-oi -L v1e ... r c of t he opi ni on that 
t he boarti. of trustees havi ng detc ·mine d t at one of t he 
f i ve members recei viq:; t ':e le.rgest nun.tber of votes \'tas 
not quali ~i ed , t : e board :-;.e:,.. tllen .:;elect the qual i f ied 
candid&t~ recei ving t he next lar ge s t number of votes 
as one of t h five <'ul:' '"' l t.cted t r ustees . 

Hespcctfull: SLlbmi t ted , 

l ..t1X • AS-.)iT.:' ~AN 
Assi ste!.t Attor ney General • 

• 
.. \ PP" T.c D BY : 

COVELL I~ . it \.ti'R' 
(Acti nc ) Attor.ey General 

W.'l/ mo 


