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Dear Sira 

This is 1n reply to J)ur request f or our opinion 
by yvur l etter dated June 12. 1940• which is in t he 
following terms z 

"A question has lately arisen reeard-
1ng interpretation of the above section. 
The facts are these: appeal wa$ pr ayed 
and allowed on Dec . 1. 1939 from con­
viction of felonJ; on June 3 , 19401 de­
·fendant' s law,-er prayed the circuit 
court for an additional three months of 
time in which t o perfect appeal {the six 
months · period had elapsed on JUne 1, 
1940) z the trial court ret'Uaed t o hear 
reasons for extending the time on the 
ground that, when the first six months 
time had elapsed, the trial court had 
lost all jurisdiction of the case and 
the Supreme Court was the proper place 
to apply f or the extension of time. 

The files have never left the ~rial 
court ; the t . anacript of tes ttmony has 
not been cOllipleted so the bill of ex­
ceptions has never been filed tor . trans­
miasal to the Supreme Court . · 

I shoulp l ike the opinion of your off ice 
as to whethor or not the trial court 
retains jurisdiction of the case under the 
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cireuaetancea.• 

~e question ls Whether an application ror extension 
or tU.. to perfeot an appeal 1n a telon7 cue .. ,. properlJ 
~ auatained bJ the trial court were auch appllcat10D 
1raa ma~e aore than au 111011tlw after the appeal waa grant ed. 

s•otien S761 R. S. 192g, Ko. St. Ann. page SSOl,. 
as ... llded Lawa l~i, pas- S68, Section 1, proYideaa 

•If anJ person taldng an appeal to the 
Supre• Court on conviction tor a telonJ, 
other than thoae wherein the defendant 
ahall haYe been aentenced to autfer 
death, ahall rail to per.tect the appeal 
within au aontba traa the time the 
appeal 1a granted• unleaa ~and 
autr1•1ent cauae ror not pi'ffi'ot'fiig 
hla ;uea l!i 8hoiil~ troD~Yourt. 
for 01i reuon tbe -.;rlir o , or 
iS" lU4p ol t& trfal court IIi Y.oi­
tron: mal iitiiil thla tliiii-:lor.!:hi mrod 0 nlnetl fiu.tlii lttorneJ 

era~-.&7 tlie a aot10D before t~ 
Supre• Court uking that the appeal .. ,. 
be d1aa1aaed, whereupon tM Court aball 
make an order that the appeal be d1a­
m.1ased, unleaa the 4efel!dant ahall ahow 
to the aat1afaet1cm of the Court good 
oauae ror not per.tecting hia appeal.• 
(UDderl1Dillg o\U"a) 

!be elauae underli ned aboYe f i rst appeared 1n said 
Seot1oD 8761 1n the -n4Mnt thereof 1n W... 1gsg, pap 
S68. S.ot1on 1. !'he queat1on regardins aa1d cl&uae which 
1a ecm•tdered her. hu not been adj'U41cated. 

It •1gb.t be argued that the aa1d application ll&J' be 
made to the trial court at &nJ t1me within nine aontba 
after tbe appeal wu g antect, on the gOUJld that aa 14 
Section S761 .taila to provide apecUloall7 anJ l1a1 tat1on 
on the time within wbicb the appl1oat1on IIWit be made . 

• 
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'!'be n1Jiae •ootha period, it llight be argud, c culd be 
baaed ~ the oircuutaDOe that the trial court UDder the 
atatute could ezteDd time for per~eottng an appeal to 
that ·~tent. In conatrulng atatute• - tbe purpoae alwa,-. 
ia to ••certain the intent or the legialature (State va. •aeOl" •o s. w. (2nd> l07t. ~ee Mo. S36). 1n cto1Dg m., •r r~aulta and conaequenoea or anJ propoaect 1nterPNtation 
o£ the latatute .. ,. properlJ be COIUI1deN4 U • SUide U 
to the probable intent ot the la....nra • • • • (Bl'agg CitJ 
Spec1a1 Road Diatr1et va. Jobnaon 20 s. w. (2nd) 22, 328 
Mo. g90, l.c. 989, 68 A.L.R. 1068). 

!'M ooaatJructiOil above .entiCllled would .alee it 
poas ibl,e, au 1101ltha dter an appea1 ... granted. tor a 
110tioD to 41--.1aa an appeal to be pending 1n tbe supre .. 
court_ and a 110tioa tor extena1on o~ tS... to be pending 
1n the trial court. both at the a- tiae. T'o 'the extent 
that tqe autf1clencJ ot the reuona tor tailure to p•rteot 
the appeal would be drawn 1n question, the .... ccmtrovera7 
would l)e pending before both courta at the a ... tt.e 1D 
tba aa.e cue. !'bia would undoubtedlJ produce contua1011 
in tbe adwtniatrat1oD ~ tbl law. I-t la a gu1d1Dg prillciple 
ot atatutor7 conatructlcm that •a oonatructloo ahould never 
be g1veD to a atatute ••• which would work auch contua1011, 
unleaa no other reaaanable conatructiOD ia po.aible.• Stat• 
ex rel and to uae of JaaiaOD va. St. Louia-san Franc1aco 
RJ• Co~ ~00 s. w. 27'• 318 Mo. 286. 

b t1rat above .. ntioned oonatruct1on would alao make 
it poa.ible, ab: mODtb after an appeal waa granted• tor the 
Supre• Court to diald•a an appeal on oDe da7, and tbe trial 
court to order m •zteDaiOD of tblla aa the following daJ. 
Ill that altuation. the appeal hav1Dg been d1•a1as.a bJ the 
Supr._ Court pursuant to atatutor7 author1tJ• the aot101l 
of tbe trial. oourt wou14 be uaeleaa. It baa beeD .JI'Ille4 bJ 
the SupreM Court that •the conatructioa of a coDatitutloaal 

.or ata~tor7 provia1oD ahould neYer be adD;Pted whiCh reaulta 
in. the re.qu1re•nt ~ uaeleaa and a~Ul"d acta, except where 
1ta te~ are poa1t1Ye and unaYoidable.• State ex rel •orYell 
Sb.aple gh Hardware Co. va. Cook 77 s. 'IJ . 668- 1'78 llo. 189• 
1.c. 1 ~. We believe t be 1Dtent10D ot tbe leglalatun ia 
not oonaiatent with the aboYe .. Dt1one4 aO""_atruot1on. and · 
that auch conatruet1ca ahould be rejeote4 on tbl above 
cited IRlthoritJ'. 
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It might alao be argued that tbe application a&J 
properlr be made to the trial court W1th1n niJle a ontha 
after the granting of' the appeal• it made before the 
SUpre• Court baa d1aa1saed tlw appeal. !hla alao would 
be unoerta1D and tend to produce con1'ulonJ " belieYe 
the following pointe and authorities ahow that it ahoul4 
be rej~oted. 

We believe. the legislature intended that atter the 
au montha period haa expired, the trial court should take 
no action em applioationa thereafter tiled• and that it 
Intended that at'ter the au months period explred. the 
reaaona for not timelJ perfecting ·the appeal should be 
preaented to t~jSupre• Court. !'hia interpretation ll&J 
be rea~4 upon tile inclualon 1n the atatute ot the pro­
Yia1on ·for preaent:Lng to tbe SupreM G~ the reuoaa 
for no~ perfecting the appeal. atter the exp1rat101l of 
the a~ 11011tha period, in the wor4a •unleaa the defendant 
ahal.l abow to the sat1atact1on o~ the (Sup.) Court good 
cauae tlor not perfMting h1a appeal.• (parentheaa oura ). 

It 1a a rule of atatutor,. conatruotion that the 
1nclua1cm 1n a atatute of one thing• Ol" -tho4 ot prooe4ure. 
1a the exclualon ot another (State ex rel Barlow va, Boltc .. p 
(•o. Sup) 1• s. w. (2nd) 646J Dietrich ••· lonea 6S s. w. 
(2nd) 106~. 22'1 Mo. App. 366)• and• tbat wbeM the at&tute 
•diHct~ tbe pertor.ance of oerta1D thinp 1n a part1culo 
Jllallner ••• it 1mpl1ea that it ab&ll not be done otherwise 
• * • .~ 5~ c. l. P•se 984, Section 662. . 

lJnder the lut •ntione4 conatruetion, tbe appellant 
ia not left w1 thout a re..cl7. Be can perfect hia appeal 
u aoon u poasible atter the expiration of the alx aontha 
pertod• and ahow to the SUpre• Court gooc! caue tor not 
tilllelJ perfecting hla appeal . !'he pract1oe ot extending 
tt.. toJ- perfecting appeala. bJ order of court em aut'ficient 
-showing 1n a proper cue, haa long ~Tailed $.!1 the Supr­
Court. •• belie•• 1t 1a not too auch to require that the 
application to the t rial court for extension ot t1• be made 
betOJ"e the alx aontha period hu eqired. !hia interpretatlce 
o~ the •tatute appeara to be ccmaiatent with the tbeorJ ot 
appellate pra•tice that there ahoul4 be an orderlr procee41DS 
f'roa the trial court to the appellate oourt; that there abould 
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be a d~tin1te line of deaarcat1on between the end of. the 
11 t1ga ion 1n the trial court and the c~ncement of the 
procee ·1ng 1n the appellate court. · 

I~ ta!x-neaa 1 t would aeem to be p!'OJMJl' f or the trial 
court o rule 011 an app11cat1aa tor es.tena1on or t1• 
atter :t. expiratlOD or the au 110,ntb.a f;8 r1ocl_. w:bere auah 
applic~t1an waa ma~e w1thin auch ala .antha ~rtod. 

IC_OBCLUSI 01' 

oq Ul app11cat1CD made atter the upiratlon ot the 
a!.& a~tbJI att•.r an appeal aball ba•e ben granhd in a 
telonr c.,e., the trial C1)Ul"t haa no juria41otton to 
extend ltiM tor perf ecting the appeal. Tbe application 
to the It rial coux-' f O%" exteuion ot tiM ahoulc! be lll&de 
wtth1D~tM a1x aontha per1.o4 (. proY1ded bJ SectlOD ~.,61 
R. s. ~- aa aaeD4e4 Lawa 1g39, page 368• Section 1) f or 
perteo 1ng aueh apJ*al- It that 1a not 4••~ then goo4 
reaaon ,tor not tlMlJ perfecting the appeal ahould be 
ahOIIIl jo tbe SU»r•• GOUJ>t u ground.a tar o.U'ftling a 
aotton to dJ.aa1aa.., and est•n41ng tiM t or perfecting the 
appeal 

APPROVElD a 

Reepeot1'ul~J suba1tte4, 

I:.A11REBCE L. BRADLEY 
Aaa1etant Attorne~ General 

EH:R!' 


