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CEMETERIES: Authority of cities of t he fourth--;- - .· 

class to control cemeteries. CIT I~S OF THE FOURTH CLASS: 

January 26• 1940 
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Mr . s. J . Hudson. Chairman 
C6metory Commission 
Poplar ~luff • Uissour1 

Dear S·ir: 

This is in r eply to yours of r ecent date where­
in you subm: t t he quest ion based on t he f ollowing state­
ment of facts: 

"A short t ime ago we extended our 
Cit y Limits and took 1n a Cemetery 
whi Ch before was located 1n the 
County . The r oada and streets and 
avenues accordi ng to the plat fi l ed 
wer e dedicated to the publi c for­
e.ver. I woul d like t o know if t his 
Cemetery is now under our control 
and i f we can make ordinances to 
rule or con trol it in the same man­
ner t hat we rule and control our City 
Cemetery . 

"our City Attorney thinks we have no 
authority to take control ot this 
Cemetery or pass any ordinances to 
rule i t or have anyth ing to do wit h 
it s ince it is owned by a private 
company. 

e have an ordinance governing 
our City Cemetery. I woul d like 
to have your opinion on this mat ­
t er . • 

Cities of the fourth class a re creatures of t he 
s tatute and it is a well known rule of law t hat suah 
cities must l ook to t he statutes f or their powers and 
duties. 
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Mr. s . 1. Hudson (2} January 261 1Q40 

On the question of t h e powers and dutiee of 
cities pf the four th class 1n relation to cemeteries~ 
we find tha t such cities may possess and control 
cemeter~es under Section ?0401 R. s. Missouri 1929, 
which provides as follows a 

"The board of aldermen shall have 
power t o purchase , receive, and 
to hold real estate. as herein• 
betor~ me tioned, f or public 
cemeteries~ either within or with­
out t he city, within a distance 
of t hr ee miles t hereof, and t h e 
city and its officers shall have 
jurisdiction over t he said ceme­
teries wherever located t Pro­
vided, that no such cemet ery 
ahall exceed eighty aerea in 
one body. The board of aldermen 
shall provide for the survey, 
platting, ad1ng, fencing , 
ornamenting and i mpro.vlng of all 
the cemetery gx:ound, and the 
avenues leading t her et o, owned 
by the city, and may construct 
wal ks and pr otect ornamental trees. 
and provide for paying the expenses 
t he r efor. The board ot aldermen 
may make r ules and pass ordinances 
imposing penalties and fines, regu­
lating, protecting and governing 
city cemeteries , t he owner s of lots 
there i n , vieitor a thereto~ and 
punish trespassers t herein, and the 
officers o~ such city ahall have as 
fUll j urisdiction and power in t he 
en.forcing of euch rules and ordinances 
as thoufh they relat ed to the city 
itself. . 

It will be noted by this section t hat cemeteries 
which the city purchases or receives. within the city 
limit or with in a distance of t hree miles t hereof, 
ahall have jurisdict ion over su Ch cemeteries and may 
pass the proper ordinances for the regul ation and super­
vi sion of them. 
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By Section 14068, R. s . Missouri 1929 , it is 
pr ovided as f ollows: 

"Any town~ city or village 1n the 
state of Mi s souri may purChase . 
receive and h old real estate with­
in or outside such city, t own or 
village for the burial of the dead, 
and may lease. sell or otherwise 
dispose of t he same. And t he 
council of said cities, towna and 
villages may make rules and pass 
ordinances imposing penalties and 
f'1nes not exceeding one hundred ' 
dollars, r egul at ing, protecting 
and gover ning cemeteries outside 
of said cities , t owns and villages, 
the ownera of lots therein, visitors 
tbreto. and punishing trespassers 
tlreon, to the extent as though auch 
cemeteries were inside t he corporate 
l~ts of su Ch cities, towns and 
villages; and the of ficers of sa i d 
cities , towns and villages shall 
have as f ull jurisdiction and power 
in t he enforcing of said r ul es and 
ordinances as though they r elated 
~o suCh city• town or village 1t­
selr . " 

By comparing these two sections here~ nbefore 
cited, it will be seen that regulation and supervisi on 
of cemeteries in cities of the fourth olaas, or withi n 
three m11es of the limits t hereof , depends on the city 
pur chasing or receiving and holding cemeteries for 
cemetery purposes . In ease a privat e cemetery or one 
owned by a cemetery a ssocia tion 1s within the corporate 
limits or is brought in by an extenaion of t h e boundaries 
of the city or is wi thin t hree mil es of such c1 ty, such 
cemetery woul d not be sub ject to the provisions of t he 
f oregoi ng se ctions wit hout the owners t hereof eur render -
1ng possession to the city. 
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CONCLUS I OIJ. 

From the foregoing it is t he opi nion of t his 
depar tment that even t hough t h e city l~te are extended 
to include a private cemetery, aueh cemetery would not 
come under t he control of t he city council unless t he 
owners of aucn cemetery conveyed all of t heir interests 
to t h e city and the city received the same. Therefore, 
the city bas no authority to take control over suCh 
cemeteny or to pass any ordi nances to rule it or to 
have anything to do with it. 

Respect~lly submitted 

TT::.. ~. • 3C TON 
Assistant Att orney General 

w. J. B~ 
(Acting ) Attor n ey General 
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