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EXTRADITION: AFFIDAVIT 
BEFORE MAGISTRATE: 

The sheriff of a county or any other 
party having no pecuniary interest should 
be permitted to make an affidavit before 
a magistrate, and the affidavit regarding 
pecuniary interest, for interstate ren­
dition purposes . 

AFFIDAVIT RE PECUNIARY 
INTEREST: 

August 16 • 1940 

llono.-a,ble Frank G. Harris 
Lieutenant Govemoto 
letr,raon Cit~1 M!aaourl 

Dear Sirs 

!hia 1e 1n replJ to your requeat tor our opinion 
bJ YtJ>U%' lettel' dated June 10,. 1940. which ia in the 
foll6w1ng terma & 

"I h*ve before me a blank petition 
to be uaed in securing extraditions. 
On tbe baek of i t 1a an affidavit to 
be executed by the proaeeut1ng w1tneaa-
1f and when he has pecuniary interests. · 
~· aff1dav1~ ia to the effect that 
requ1a1t1on for the fugitive eought 1a 
not for the purpoae or collecting a 
debt or to allow anybodJ to travel at 
the expense of the state or t o answer 
any private end whate"Yer., but only to 
serve the ends of public justice.. 1l'l 
some 1netancea where the injured party. 
who should be the prosecuting witneaa. 
faila to make either the a.ff14avit upon 
which the warrant is issued or the a1'f1• 
davit above mentioned,- that this fng1t1?e 
1e not sought for the purpose of collect• 
ing a debt. t he ahePUtl of the county 
upon the adv1~ of the pro••cuting attor• 
ney frequentlJ makee both ot thea• afti­
davita . 

I ebould like an op1n1an ae to Whethe~ 
or not the injured party. who bu. a 
pecuniary interest. should make both ot 
theae aff1dav1ta mebtioned or aa to 
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whether or not the sheriff of the 
county or s ame other pa.rty having 
no pecuniary interest s hould be 
permitted to make them. • 

I understand your questi on to deal particularly 
with offenses against p roperty such as, f or example, 
larceny. ~orgery, obtaining property by false pretenses, 
etc., where one ei tizen is mos t directly i njured by 
the offense. · 

,~,rt icle IV, Section 2 of the Constitution of the 
United States, in part provides: 

"A person charged in any State with 
Treason, I•e l ony, or ut her Crime , who 
shall .flee .from Justi ce, and be found 
1n another State. shall on Lemand ot 
the executive Authori ty of the State 
f r om which he f'led, be delivered up 
to be r emoved t o the State havi~ 
Jurisdiction of tne Crime . " 

Seetion 5278 , hevised Statutes of the United St ates, 
18 u~s .c .A . Section 662 in part provides ~ 

"Whenever the executive authority 
of any Stat e or Territory demands any 
person as a fugitive from j ustice, 
of the executive author i ty of any State 
or Territory t o which such person has 
f l ed, and produces a copy of an in­
dictment found or an aff idavit made be­
fore a magistrate of any State or 
Terr i tory, char ging the person demanded 
with having committed t :raaon. fe l ony, 
or other crtme, certified as authentic 
by the governor or chief magistrate 
of t he State or Terr itory f rom whence 
the person so c harged has f 1ed• it 
shall be the duty of the executive 
authority of the State or Terr itory 
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to which such person has fled t o 
cause h i m t o be arrested and secured, 
and to cause notice cf the arrest 
to be g i ven to the executive au. hority 
making such demand, or ~to the agent 
of such a uthori ty appointed to receive 
the fugitive, and to c~use the f ugitive 
to be delivered to such agent when 
he shall appear. " 

In the t~~ of ease here considered. and in all 
eaaes , the sheriff o£ the county or some other party 
having no pecuniary interest should be permitted to 
make t he affidavit bef ore the ma gistrate upon whi ch 
t bf interstate r endition proceedings and the rendition 
wa~rant are based. The offense is one against the 
atate and not solely against t he indi vidual e1t1%en 
who is most directly injured in a pecuniary way by 
the off ense . 

As stated in Keeton v . Gaiser 55 s . w. (2nd ) 302• 
30Z. 331 Mo. 499, "the extraditi on of fugit i ves from 
justice as between the several states is governed by 
the Constitution and sta tute• of the United States , 
anCl federal decisions are contr olling . " fie know of 
no c onstitutional or s t atutory provis i ons or federal 
de,isiona which woul d ~ilitate against the point sta ted 
above . T.he f ederal courts have ruled that a. pol i ce 
off icer and a deputy sheri ff may make the aff idavit 
before a magistrate upon wnieh interstate rendition i s 
baaed . In Riley vs~ Col r>ola ( 19~6 ) 85 Fed. 2nd 282• 
l.c . 283. 284• 66 App . D. ·• 116• the aff idavit was made 
befo~e a magistrate by one Holl and, a member of the 
police depart ment of the City of Detroit• Miehisan . 
I t was contended that the fugitive s hould not be r e turned 
to the demanding state "because the aff idavit made 
by aff iant Hol land 1n support of the complaint did not 
at•te fac ts withi n his persona l knowledge, but upon 
information only. " The United States Court of Appea l s 
for the District of Columbia ruled that the aff idavit 
was suff icient. and at l . e . 283 • 284 of 85 Fed. 2nd 
in pa r t said: 



Hon. Frank G. Bar-ria 

wue th~ that these facts jus tif~ 
the trre8 t of appel l ant in tbia 
jurisdiction and hia extradition to 
the · a tate of Michigan,. The aff idavit 
made bJ Hol land to the o r1g1nal com­
p1a1nt waa unqualified and abaolute 
in fora and not made upon int"ormatiOil 
and belief. !'he magistrate. aocording-
17• waa juat1f1ed ~ taauing a warrant 
for the arrest of the aocused, and a 
motion t o quash such arrest upon the 
ground that the complaint was made 
upon information and beliet would not 
be auata1ned. * * o .:. * * ~ * * * ·;} * 

Upon these authorities we c o ·clude 
that the warr ant of arrest was l aw­
f'ully issued by the magistrate upon 
the filing of the first atf1d&vit 
by Holland, and that the Wl'it of 
requisition 1asued by the Governor of 
Michigan was thereby justif1ed. 49 

~n Rattery ex rel Buie Fang ~•· Bligh (CCA Kaaa. 1932) 
66 Fed (2nd) 189. l.c. 1~. 195, it waa aa14& 

•The ~in question ra1aed bJ the 
assignments of err or is wbether the 
complaint and accompanying affida~it 
of Off icer Mullen, charging the person 
demanded with the crime of murder in 
the state ot ll1n eaota, are auch a 
compliance with aeotian 5178 of the 
Revlaed Statutes of the United Statea 
(18 USCA See. 662) aa would authorize 
t he Governor of Maaaachuaetts in issuing 
hi a warrant for the arrest of the pers em 
demanded. ~ * * * * * * -~ * * * * ito * 
e are the.refore of the opinion that 

the supporting atf14avi t ot lful.len. 1n 
ooaneet10D with tM nom c.-plaint • 
met the requiHMnts of tb8 provis1ona 
ot the CODatitution and ot the fteyiae4 
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Statutes above referred to, and 
were , -.a a matter of l aw. suff icient 
to justify the Gover nor of Massachu­
setts in the issuance o f his warrant . " 

In our opinion, t he sheriff or some other party 
hav.ng no pecuniary interest should be permitted to 
make the af_idavit regarding pecuniary interes t . which 
is referred to in y~ur lett er dat ed June 10. 1940, 
and 'llh1c h appears at the top of page two of the printed 
to~ of the petition f or requisition . ~rom the affidavit 
it ~ppeare that ~ t is t o be made by the proaeou~ing 
w1t~eaa . The prosecuting witness intended by this form 
appears to be the per son who made the aff idavit before 
the magistrate upon which the rendition proceeding is 
baaed. 'l'h8 requirement by governors of various stat es 
of aa id affidavit regarding pecuniar:y interest grew out 
of a conference of the governors of several states r e ­
gar41ng interstate r en..dition. Tbe presence or P.SCuniary 
interest is a matter which the covernor of an as yl um 
state may consider in his discretion. The affidavit 
regarding pecuniar:y interest is not required by law. 

In State ex rel Gaines va . Westbues 2 s. w. (2nd ) 
612~ l.c . 616, th& Supreme Court or Miasouri said: 

"Nothi ng that we have s aid must be 
considered as intimating that the 
Governor of t he state upon which a 
demand is made for the surrender of 
an a1 leged fugi t ive from justice 
may not exercise his discretion in 
de~erc · ning· whether the demand is 
made rot- some ulterior or improper 
purpose. aa, for exampl e , the collec­
tion of a private debt . r~cause it 
1~ very gener al ly held t hat, ir he 
finds such t o be the caae , he may 
properly ret'u.se to i asue a warrant . 
even where the requisition papers 
are apparentl y suff icient and 1n due 
form. State v . ~oo1e, 69 Minn. 1041 
72 B. • 53, 38 L.r .A. 224, 65 Am. St . 
Rep. 558; Work v . Corrington. 34 Ohio 
St . 64, 32 Am. St . Rop. 345. What we 
do say is that, i n a proceeding on 
habeas corpus wherein the person hel d 
in euatody under a rendition warrant 



aeeke release. the mot1vea under• . 
lying the institution or the proae­
cut ion against him 1n the demanding 
atate ·cannot be eonatdered by the 
coUPt. This tor two reasone 1 (l) 
The execut1Te d1acret1oa 1n that 
reapect 1a net subject to court rev1" 
( Gaald.na v. Dan.. • 11~ •. c. 85, ao . 
s . E. 188• 2c L.~ .A. 81&• 44 Am. St. 
Rep. ~9) J and (2) the matter ot 
mot1ft , in so f'ar as 1t baa any r-ele ­
vancy at a l l • 1s easential l y one of 
detenae , cognizable aolel,- 1n the courta 
of the demanding atate Whieh have j uri&• 
d1et10D to bear and determine tbe 
cr1m1nal cause .• 

!he Springfield Court of A~peala stated t he .... 
rule 1n Ex parte Ell!~ 9 s . w. {2nd) 544• l.c. 647. 

'1be caae of In Re Block (1898) 87 Fed 981• l.c. 
984 was a habeaa corpua proceeding al"iaing out of' 
1nttratate rendition 1n the District Court ' of the Ubited 
8tat6s tor the Western District ot Arkansas, in Whiob 
the petitioner ... remanded to cuatodJ. The Court 1n 
part aa1d& 

"The response als-o contai ns matter 
tending to show that the requisition 
papera have been set on foot and are 
instigated by malice , and not 1n good 
.f'ai th, and are i ntended to harass and 
annoy the petitioner . lt is auf ic1ent 
to aay that these are mattera which muat 
either go to the courta 1n Ill1no1a, or 
to the governor or the stat. or Arkansa•· 
who issued the warrant .· It is not a 
queation that thia court has a rigbt t o 
paaa upon under babeaa corpua. !Nor do 
t heJ, i t true , co:.tstitute any -predicate 
f or a1'firmat1Te relief by the court .~ 

'1'ha ten •proM out 1ng w1 tneaa • le defined in a 
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note 1n 50 c. l. page 7Qti aa "ll&ker or prelta1nar7 
eo-Plaint or affidavit . " It 1a elsewhere defined, 1D 
an ~t1an for a penalt7 under a -atatute• aa t he peraon 
1n Whoae l'llJDe t he suit waa brought ( 6 orda and Pbraaea 
lat 3er1ea p . 57:56) . our o oncluai.on that t he aherift 
ahOllld be perai tted to make tba aff idavit regard1q 
pecpiarJ lntereat 1a baaed 011 the foregoing det1Jt1t1ou , 
the appal'ent mean1Ds or th• rora. aDd the propoa1 tloD 
that aa1d atf1dav1t 1a not require4 bJ laJf in &nJ •~ent. 
We bell•~• these c ona1derat1ona ahould prevail althaugb 
t he term " prosecuting w1 tneaa • wu o nee defined u the 
per•on all e ged t o be injured by tb& coum1a.a1cn of the 
ott.nae (State vs . Ohr1etopher 149 B. ¥. 40, 41, 167 
I owa 109). Extrad1t1m lawa ahould be cOMtru'ed •libe~allJ 
to •freet their important ~PHe• . B1dd~es- va. c-­
Jd.a,1 oner ot Pollee 245 u. s. 128• "38 Sup. t. G, 4.3• 
62 ~. Ed. 19:5 . 

beline t be gOTe?DOP in the ex~1ae of hi.a d1a­
cre1;1on r egarding pecuniarJ interes t will be concerned 
ehi.fiy w1 th t he moti ves of the per a on who ac tuallJ 
inattsated the proeeeuticn~ and that person is the one 
who made the original af~1dav1t be f or e the magi atrate. 

CONCWSIOll 

!'he aher1t~ o! a countJ or any other per son hav1na 
no pecun1&r7 inter-eat should be pera1tte~ t o make an 
att1davit bet~ a magistrate~ and t he at£1dav1t regarding 
peo .. lary i nt erest. f or i nterstate r endition purpo.aea. 

APPROVED a 

e oVttt it. HEII'l'T 

Reapeetfu11J submitted. 

LAWRENCB L . BRADLEY 
Aaa1•taqt Attorne1 General 
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