CRIMINAL LAW: A criminal action may be filed
against a tavern owner who maintains
a public nulsance under Section 4347.
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Hone Ae L. Lates
Prosecuting Attorney

Moniteau County
California,! ¥issouril

Dear Sir:

{
We are in receipt of your request for an opinion

dated February 17, 1940, which reads as follows:

"T would like for you to give me an
official written opinion a8 to tane law
covering the followin; facts:

"There 1s a small business located

in rursl Moniteau County which 1s
belng operated as a soft drink parlor
and sandwich shop. There 1s maintalred
in connection with this shop a dance
floor. Patrons from all parts of the

county frecuent this Elace and there
is considei’able drinkling done on the

outside on the premises of this shop.
There 1s an average of from one to
two fights every week. These patrons
will go on the outside on the roadway
ad Joining the premises and drink and
mix drinks. DBottles are tanrown upon
the highway and land ad joining the -
highway, considerable cursing and
profanlity are engaged in by these
patrons. All of thls takling place

in front of the shop and on the road-
way.
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"A mumber of complaints have come

to this office by cltizens of this
community that it i1s a nuisance., I
am wondering 1f under these facts
this place an be described as a
public nmuisance under Section 4347,
Re Se 1929, and can be declared to

be a public nulsance under that act."

Section 4347 He. S. Missouril, 1929, re:zds as

follows:

1

'Evor; person who shall erect or
maintain any public nulsance not
specified in the four next pre-
ceding sectlions, to the annoyance
or iInjury of any portion of the
inhabitants of this state, shall
be deemed guilty of a misdemeanor:
Provided, however, that the estab-
lishment, transaction or carrying
on of any legitimate busine=s or
business of utility, not debri-
mental to the nelighborhood, shall
not be prohibited and the question
as to whether or not such business
1s a legitimate business or one of
utility is hereby declared to be

& Judicial question; and provided
further, that nothing herein con-
talned shall be so construed as

to prevent reasonable regulation
of or the lieensing of any busi-
ness or calling within the state
or by any municipal suthority or
municipality, but the reasonable-
ness of any such regulation or
licensing shall be a matter to be
determined by a court of general
jurisdiction.”
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It will be notliced under the above section that it
includes public nuisances not specilically set out
in the four preceding sections which are in refer-
ence to slauzhter houses, soap and other factories,
excessive smoke and keeping stalllions and jacks from
view of the publice Although Section 4347, supra,
provides for the punishment of malntalnlng any pub-
lic nuisance, 1t does not prohibit the prosecution
of certain nulsances which were punishable under
the Common Law. In the case of State v. Boll, 59
Mo. 321, lece. 323, the court said:

"As to the other point, the provisions
of the statute 1n regard to nuisances
do not undertake to cover all cases oi
public nuisance, ana as to taose not
provided for by statute, tne comuwon
law remains In force. ihils prineciple
1s recognized as to other common law
offenses, belon. inz to a genersl clares,
in regard to some of which provislion
has been made by statute, in the cace
of the “tate vs. Applin;, (25 o., 315)
and the State vs. Fose (32 Mo., 5607
The case at bar does not come within
any of the statutory provisions cited
avove, but the facts charged consti-
tute an offense at common law,"

Gf course most nmuisances are _overned primarily
by the facts 1n each case which 1s a matter of law
to be first passed upon by the court. To D¢ a
nuisance and be punishable under Section 4347, supra,
it must be & maisance that aunoys or Injures a vortion
of the inhabltants of the stale and not Jjust an
Individual. ’

In the case of State v, McIntyre, 277 S. W. 571,
l.c. 572, the court =said:

": % To sustain tne offense ciar ea
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in the indictment the evi-
depce must disclose such an
offense as would be intended
to/ annoy the whole commnity
in| gener and not some partic-
ulpr persbn. uLven treating the
a ssion of the evidence as to

t took place In the yard as
competen it 1is hardly sufficient
to sustaih the charge in the indict-
ment. Nof persons of 111 repute
congregatpd at the McIntyre home.
There was| not a single immoral act
shown to ve taken place in that
home, and the fact that Mrs. McIntyre
exposed her person twice in one year
in a tantalizing menner toward the
prosccuting witnesses, Lovelace and
his wife, would hardly sustain the
charge of maintaining a common nui-
sance, especially when it was in
her back yard, and evidently in-
tended to annoy only Lovelace and
his wife."

In this case the court refused to affirm the verdict
of a fine found by & jury, for the reason that the
annoyance or injury under which the action was brought
d1d not offend the public or a part of the inhabitants,
but only affecting a family adjoining the place where
the nuisance was alleged to lave been commicted.

Section 4347, supra, was passed upon in the
case of State v. Brown, 66 Mo. 280, l.ce. 2581, which
section was referred to as Section 3851 H. S. Mo,
1889, and in which case a copy of the information
is set out. ©Section 3851 R. S. Mlssouri, 1389, as
mentioned in the above case was repealed but re-
enacted by the Laws of 1926, pagce 123, by -eadding
provisions. In that case the fine was affirmed
by the court of appeals but was on a guestion
of fact as to a factory. In that case the court
sald:
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"The count in guestion is

framed under sectlon 3851 of

the Revised Statutes of 1889,
which 1s to wit: 'Every person
who shall erect or maintain any
publiec muisance not specified in
the four next preceding sections,
to the annoyance or injury of any
portion of the inhabitants of this
stale, shall be deemed guilty of
a misdemeanor.'

"It is objected to this count that
it does not aver that the persons
alleged to have been damaged were
inhebitants of the state, and also
that it uses the words 'great dana e
and common muisance,' instead of
'annoyance or Injury,' ia describ-
ing the effect of the acts com-
plained of. The count in question,
omitting formal parts end the al=-
legations of venue, 1s as follows:
'"That the said Thornton L. Frown
and William S. Thompson, on the
days and times, and during the
period aforesaid, willfully and un-
lawfully did deposit, place and
store, and cause and permit to be
deposited, placed and stored, in,
about and upon the certain build-
ing, buildings and premises, known
and desiznated as the "Crystal Hoap
Works," and then and there used and
occupied by said Thornton L. Erown
and %illiem 8. Thompson, and the
premises adjacent thereto, large
quantities of garbage, oifal and
other filth, in a decomposing,
malodorous and stenehy conditlon,
and there render the samej where-
by divers noisome and unwholesome
smells from the sald garbage, offal
and other filth, so decomposing as
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as aforesaid, and from the
rendering of the =ame, then

and on salc other days and times
édid arise; so that tne air was
then and on tne sald otaer cajs

end tlmes then (tacre) greatly
corrupted and infeeted; Lo the
great damage and common nuisance,
not only of the sald Aungust Fediger,
%illiam 7¢ Erueger and other com-
plainants, but all the people there
lawfully being and reslding, ané
roing and returning and passing
over and along said public road
and hizhway; contrary to the form
of the statutes in such cases made
and provided, and against the peace
and dignity of the state.'"

CONCLUSION,

In view of the above authoritles, 1t 1ls the
opinion of this department that under the facts
stated in your request an information may be filed
charging the owner or owners of the small business
located in rural Moniteau County with mainteining
a public nuisance, under Section 4347 R. S. Y0.,
1529, but it is still a question of fact as to
whether or not under the facts a nuisance has been
committed to the annoyance or injury of a portion
of the inhabitants of thls state. The information
may be filed, but it 1s & question of fact a&as to
whe ther or not the defendant or defendants are pullty
of maintaining a nuisance.

Fespectfully submitted,

APPEQOVEDs

We Jo BUFKE

Assistant Attorney General
™re ' BURTON

(Actihé) Attorney General
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