
CRIMINAL LAW: A criminal action may be fl leb 
against a tavern owner who maintains 
a public nuisance under sect ipn 4347 . 

February 21 , 1940 
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Hon. A e~ L. Pates 
Prosecut ing Attorney 
Moniteau Co nty 
California, Lis aouri 

32 
Dear Sirs 

I 
We are i n r ece ipt of your r equest f or an opi ni on 

dated February 17. 1940• which r eads as follows: 

"I wou l d like f or you to give me an 
otf icial written opinion a s to t a e l~w 
covering t he f ollowin3 factss 

"There is a small business located 
i n rural Moniteau County wh i ch i s 
being operat ed a s a soft drink parl or 
a nd sandwich shop . Ther e i s mainta1 ned 
in connection with t his shop a dance 
floor . Patrons f rom all parts of th~ 
county freouent this place a nd t he r e 
i s consider abl e drinking done on the 
outsi<1e on the premises of this shop• 
There is an average of from one to 
two f i ghts every week. These pat rona 
will go on the outside on t he roadwa7 
ad joining t he pr emises and drink a nd 
mix drinks. Bottles are thrown upon 
t he highway and l and ad joining t he 
h i ghway. consider able cursing and 
profanity are engaged in b y t hese 
patrons . All of t h is t aking place 
in f ront of t he shop and on the road~ 
way . 
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"A number of complaints have come 
to t his office by c itizens of this 
community that it is a nuisance . I 
am wondering i f under these f acts 
t his place can be described as a 
publ ic nuisance under Section 4347 , 
R. s. 1929 , and can be declared to 
be a public nuisance under t hat act ~ " 

section 4~7 R. s . Mi ss ouri. 1929 , read s as 
f ollowa: 

"Evert person who shall erect or 
maintain any public nuisance not 
specified in the four next pre­
ceding sections , to t he annoyance 
or injury of any portion of t he 
inhabitants of t h is sta t e , shall 
be deemed guilty of a misdemeanor! 
Provided, however, that the estab­
lishment , transaction or carrying 
on of any l e gitimate bus ine~ s or 
business of utility, not de t r i ­
mental to the neighborhood, shall 
not be prohibited and the question 
as to whether or not such business 
is a l eg itimate business or one of 
utility is hereby declared to be 
a judicial question; and provided 
further, that nothing herein con­
tained shall be so construed as 
to prevent reasonable regulation 
of or the l i censing of any busi­
ness or calling within t he state 
or by any municipal auth ority or 
municipality, but the reas onable­
ness of any such regulation or 
licensing shall be a matter to be 
determined by a court of general 
jurisdiction. " 
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It ~11 be noticed under t he above secti on that it 
incl~des public nuisances not spec i f ically set out 
i n the four preceding sect ions wh ich are 1n r efe r ­
ence to s lau;nter houses, soap and othe r fa~tories , 
excessive amoke and keeping stallions a nd jacks from 
view of the public . Although Section 4347 . supra , 
prov~des for t he punishment of maint ainino any pub­
lic quisance , it d o~s not pro~ib1t t he prosecution 
of c~rtain nuisances which were punishable ~nder 
the Oommon Law. In the case of St ate v . Bo~l , 59 
Mo. 321. l . c . 323• th~ court said: 

"As to the ot her point . the provisiJhs 
of t he statut e i n r·ege. rd to nuisance~ 
do not undertal{e to cover ttll cases pt 
public nuisa nce , ana as t o t 1u se c1ot 
provided f or by statute~ ~ne con"on 
law remains ~n force . ~his or i nc i pl e 
is recognized a s t o other c0~o~ l aw 
of !'e nse s , belon~1n;.:; t o a g.enors.1 claas , 
1n res ard to s ome of which r ovisi ~m 
has been made by statut e . i n t~e cao~ 
of the f tate vs . Appl in: , (25 " o. , 3115) 
a nd t he Qtat e vs . Pose ( 32 !~o ., 560'-) . 
The ease at bar d oes not come within 
any of the statutory provisiona cited 
above . but t he f acts cr~rged . consti­
t u te a n offe nse at common law. " 

Of course most nuisances a r e ~overned primarily 
by t he f acts in each case which is a matter of law 
to be f irst passed u pon by the court . To be a 
nuisance and be punishabl e under $eetion 4347 , supr a , 
it must be a nuisance that a£moys or i n jure $ a ~ortion 
of the inhabitants of t he stat e a nd not just an 
i ndividual . ' 

I n the cas e of State v . Mcintyre , 277 s. w. 571, 
l . e . 572 , t he court said: 

" ·:~ * To sust ain t ne oft'e f.~se c_:w. r _.ea 
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i n t he indictment t he ovi­
deece must disclos~ suCh an 
ofPe~se as woul d be intended 
t o annoy~he whole community 
1 gener and not some partic-
ul r pers n . hven treating the 

ission, of t he evidence as to 
t too~ place in the yard as 
pet.en t i t is hardl y euffici~nt 

to sust ai the rhar ge 1n the 1 n~ict-
ment. N persona of ill reput e 
congr egat d at t he Mc intyre home . 
There was not a single immoral ~ct 
shown to ve taken place i n t hat 
home • and the f act t hat Ura . f,lc!ntyre 
e xposed her person twice in one year 
in a tantalizi ng manner toward ~he 
prosecuting witnesses, Love lace and 
his wi f e , woul d hardl y susta 1n t he 
charge of mai ntaining a common qui­
sance , e specially when it was i~ 
her back yard , and evidently in~ 
tended to anno7 only Lovelace and 
h1a wife . " 

In this ease t h e court refused to a ffirm the verdict 
of a fine f ound by a jury, for the r eason tnat the 
a nnoy.nce or injury under which the action ~s brought 
did nGt offend t he public or a part of 'the ~nhabitants , 
but only a ffect ing a family ad joining the place where 
t he Illlisanee was alleged t o have been committed. 

I Section 4347, supra , was passed upon ~n the 
ease ~f St ate v. Brown. 66 Mo. 280 , l. c . 281, which 
ae cti~n was r e ferred to as Secti on 3851 R. S. Mo., 
1889 , and in which case a copy of t he 1nt'orn18.t1on 
is set out., section 3851 R. s·. !'iasouri , . 1889 , as 
menti~ned i n the above caae was r epealed but re­
enacted by t he Laws of 1925 , pa6 o 123, by~add1ng 
provisions. I n that case t he fine was atfi~ed 
by t he c ourt of a ppeals but waa on a queatidn 
of fact aa to a factory . In that case t he court 
aaid: 
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"The count i n quest i on is 
f r amed under sect ion 3851 of 
t he P.evised Statut e s of 1889 , 
which is to wit s ' Every person 
who shall erect or maintain any 
public nuisance not specified ip 
t he four next preeedins secti on~ , 
to t he annoyance or injury of arY 
portion of t he inhab1 tants of t~1is 
sta ~e , shall be deemed g~ ilty of 
a misdemeanor. ' 

" I t is objected to t hi s count t hat 
it does not aver that the perso~a 
alleged to have b een ~aged were 
inhabitants of t he stat e , and a~so 
t hat it uses t he words ' great d~0e 
and common nuisance,• instead of 
•a nnoyance or injur y ,• i n de s crib­
ing the eff ect of the acta com­
plained of . The count i n quest on, 
o~tting for~l pa r ts and t he a l­
legations of venue , is as f ollo,sz 
' That t he said Thornton L. Brow~ 
and ~illiam s. Thompson, on the 
days and times , am during t ":le 
period afore said, willfully a nd un­
lawfully did deposit , place and I 
store ~ and cause and permit to ~e 
deposited, placed and stored, i n , 
about and upon the certain buil~­
i ng , bu ildi ngs and premises , knqwn 
and desie,nated as the "r r yatal ~oap 
v;orks , • and the n and there used and 
occupied by stid Thornton L. ErQwn 
and ~illiam . s. Thompson, and t~ 
premises adjacent t here to, larg~ 
quantities of garbage, offal a~ 
ot her filth, in a de oomposins , 
malodorou~ and stenchy conditio.~ , 
and there render t he same J whe e-
by divers noisome and unwholeso e 
smells from t he said garbage , o~fal 
a nd other filth, so decomposing 1aa 

. . . 
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a s a foresaid , anc f r om t h e 
r endering of t ~e s ame , then 
and on said other da ys and t i~~s 
aid aris e; so that t.ne air wa~ 
then and on t.he ~u;Lld o t .. lcr c.:u.) ~ 
end time s t .. 1.c n ( t .1.::. re) 0 r eat l y 
cor rupt ed and ln!e eted; · to en~ 

eat da~age a nd co~on nuisani, 
not only of t he said ~ueuet Re i ger, 
~ ill iam ~. Krueger a nc other co -
plainant s , but all the peopl e t~ere 
lawfully be i n £ and re s iding, anp 
~oing and returning and pass1ns 
over a nd along said publ ic road 
and hi~nway; contrary to the f orm 
ot the statutes in uuch eases made 
a nd pro~ided, and a gainst t he praee 
and d i gnity of the state .' " 

r o: r Ln~ IOtl . 

In view of t he above authorities, it ~6 t he 
opinion of t h is depart ment that under t he f~cts 
sta t ed in your request an i nf ormation may be fi l ed 
cbar~ing t he owner or owne rs of the small bf~iness 
locat~d in rural Koniteau County with maint 1ning 
a pub~ic nuisance, under Sect i on 4347 R. s. •ro., 
1929 , but it is still a qu estion of tact as to 
whet~r or not unde r t he f acts a nuisance ~s been 
commi~ted to the annoyance or injury of a p*rtion 
of t he i nhabitants of this state . The infotmati~n 
may be filed , but it is a que s-c1on o!" f s.ct as t o 
whether or not the d e fendant or de fendants . re ~~ilty 
of ma~ntain1ng a nuisance . 

Respectfully s~bmitted , 

APPFoh~D : 
~. J • BU?l<E 

TYPE 't. BURTON 
( Acti~g ) Attorney Ge neral 

As s istant Atto~ney General 

WJD:R 


