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CRIMINAL LAW : The drawer of a check upon a bln~ 

Hon. A~kley 
Prosecuting 
Dade Cdunty 
Greenfile ld, 

Dear Sir: 

in which he has no funds , under 
certain circumstances is suilty of 
a felony under Section 4304 R. s . 
Missouri, 192~~ Form of inforTation. 

January 25 , 1940 

Frieze 
Attorney 

Missouri 

FILED 

b$1/_j 
w~ are in receipt of your reque st for an opinion, 

dated .:{anuary 23 , 1940, which reads as f ollo.: 

'!I would like to have an opinion from 
your office upon t he following questiqn: 
Ia one guilty of a f elony under Sec. 
4 304 Revised Statutes 1929 if he give 4 
a Check drawn by himself upon a banki~g 
corporation in which he has no accoun~ ? 
I have been unable to find a decision 
holding that it is a fe lony to obtain 
m0ney in such manner i n this State . ~e­
eently in t his county I have had seve al 
checks that came into my offi ce of t h s 
nature . 

"It, in the opinion of your office on~ 
is gu ilty of a felony for obtaining 
money under such circumstances I woul~ 
certainly a ppreciate it if you would 
send me a form of a n information to us~ 
in such cases . From my readi ng of the 
cases constru i ng t his sectio 1 it seems 
to me to be a rather di f ficult matter 
to charge a violation under t h is secti10n. " 

--
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slct ion 4:304 R. s. Mi s s ouri, 1 929 , read. as 
follow~: 

"Every peraon who , with the intent 
to cheat and defraud~ shall obtain 
or att empt to obtain, from arry other 
person, or persons , any money, prop­
erty or valuable t h ing what ever by 
means or by use of any t rick or 
deceptlon, or fa lse a nd f rauduLent( 
repre~entation, or statament or prh­
tens~ or by any other means or inattu­
ment or device ~ commonly called 'tbe 
confidence game,' or by meana, or by 
use , of any false or bogue check, or 
by meana of a cheek dram, with 1nte~t 
to cheat and defraud~ on a bank i n 
whic h the drawer of the cheek kno.wa 
he has no funds, or by meana, or by 
use , of any corporati on stock or bo~s ,. 
or by any othe r written or printed or 
engraved instrument , · or spurious coin 
or metal, shall be deemed guilty of + 
fe lony, and upon conviction thereof 
be puni shed by imprisonment i n t he 
state penitentiary for a t e r m not ext 
ceeding seven years.ft 

The pupiahment onl y provides for a penitentiar y sen­
tence ~nd is t here fore a f elony statute . It will be 
als o npticed that this Sect ion i s really different frQm 
t he ti~le of the section , in that it amounts 1to obt a i n­
i ng money under false pretenses. I t descr1b.s t he dif­
ferent i nstruments or waye used i n obta1n1ngimoney under 
fal se pretenses: Am~ t hose mentioned is "t 1cktt, 
"deceplt1on". "fraudulent representation"• "• atement 
or pretense"• the "confidence game" and the ethod 
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which ou describe 1n your request, which 11 "by 
means r a cheek drawn with intent to cheat nd 
deh'au ~ on a bank in which the drawer o-r ·a oheek 
knowa e baa no funds.• The author1tiea hol that 
the me e tact that a person ~awe a cheek on a bank 
in whi h he knows he baa no funds ia not 1n tself 
a felo under this section. The only way t t a 
eonvic' ion on a felonJ can be had under t h is section 
on a c ck. would be a conviction which eont i na all 
of t he elemente of an inf ormation tor obtain ng money 
or property under falee pretenses. You ask n your 
requea~ for a torm of an information to be u ed whe~ 
a check ia t he principal false token in a cr committed 
under *•ction 4304• supra. It would be 1mpo aible for 
this o~fice to draw an information under th1 aeotion, 
tor t~ reason tbat all the racta and ei.r t ances 
would ~e different 1n eaCh informat ion or 1ctment. 
But in the caae of Stat e v. Loeach, 160 s. 876, 
l.c. 8 a, par. s,· the court speclticall7 ata ea what 
1a nee aaarJ in an i nformation under Section 4765, R. 
s. Kis our1, 19091 which 1a now Cection 4304 R. s. 
Lfia a au. 1# 1929 • aupra. In paragt-apb t i ve t court 
in tba ~a~e otftt&s : 

•Allegations cover in..; the eseentlale 
herein stated a ppear 1n the intormat on: 
The n.A.lll! of the def endant J the venue or 
the crtme {State v. Terr7. 109 Ko. 6 1. 
19 s. w. 206)J the date of its commi~eion; 
that it was eol!ID11tted feloniously with 
i ntent to cheat and defraud ( 8ta~e ~l 

rtin, 226 Mo. loc. cit. 548 , 126 s ~ . 
442; State v. Woodward• 156 Uo~ 143, 56· 
s. w. 880J State v. Scott, 48 No. 42 ); 
the namea of th~ J».rtiee to whom the 
£alae pretena8e we r e made (State v . 
S&Dile1a, 144 Jto. 68, -45 s. w. 1088; 
State •• Chieaell, 24$ Mo. loc. cit . 
557, 150 s. w. 1066)J t heir ownersh i 
of the propertJ, its description and 

-~ 
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value ( State v. ltyers , 82 Mo. 558. 1 

52 ~ Rep. 389 J Stat e v. Vandenburg~ 
159 l{o . 230, 60 8 . w. 79J Halley v. 
State , 43 Ind. 509; State v. Ladd, 
~2 N. H. 10); t he nature ot the tricl 
or fraud committed by def endant des• 
cribed with certaint y (St ate v. Port r, 
75 o. 171; State v. Miller, 212 Mo. 
73, 111 s. 1. 18); t hat t he pr e tense 
made were false, and defendant 's 
knowledge of their t"alsity when made 
( St ate v. Janson, 80 Mo. 97J State v 
Bradley, 68 Mo. 140); that t he par­
ties defrauded relied u~on and be·. 
lieved i n the truth of he pretenses 
made by the defendant, nd were thus 
induced to and did part with t heir 
property (State v . Ke111; 170 Mo~ 151, 
70 s. ~ . 477; State v . Hubbard, 170 
~o . 3•6, 70 s. t • 883; State v . Vor ck, 
66 Mo. 168; State v . Evers, •9 Mo. 5 2); 
t hat the pretenses were deaienedl y 
(State v. ilson, 143 ~o . 334, 44 s. • 
7 22) made by the de fendant , and by the 
means thereof he did fe loniously obt in 
and r ece ive from t he parties named t 

, propert7 described, with t he intent 
che.at and defraud them of same ( «3t at 
v . Barbee, 136 Mo. 4~, ~7 s. v. 111 ). 
The foregoing allegations, which are 
formally pleaded, are sufficient to 
charge an o£fenae under sect ion •765, 
R. s. 1909, and the def endant will not 
be he&r d to complain t hat he has not 
been infor med as to the nature aDd 
cause of t he accu.aation aga inst him. 
Stat e v. Foley, 247 Mo. loc . e1t. 6 , 
153 s. w. lOlOJ State v. Lovan, 245 
~o • 516, 151 s. • 141; State v. Do~d­
son, 243 Mo. 460, 1•a s. • 79." 
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It will be noticed in t-hat pa.ragraph that the court 
specif1 ally &tates that the information ahou d contain 
"the na ure of the triek or fraud cnmm1tted b def­
endant eacribed w1 th e&rta1ntJ ~ • In that pa t of t he 
informa 'ion 1t would be necessary to set out he cheek 
in verb ttm and also the conversation that en ued at 
the t1 the check was presented, and other m tter s 
which w ul d spec1f1cally notify the defenda nt · with 
what he is charged. 

In ormation on obtaini ng money under fal e 
pretens s. which ·1e under Sect ion 4304• supra are _ 
never a 1ke, tor the reason that different f a ts, eon­
versati na a nd aetiona of all parties concern d are 
alwa7a ifferentf but it you followed t he law as set 
out in tate v. Loesch, supra, t he facta can e fitted 
to con · 1n each allegation that is necea•ary n the 
1nforma ion. This case has been followed ain e the 
time th t the opinion was rendere.d b7 k lker, J,. , until 
the pr.e. ent time, and has not been overruled. Criminal 
actions on obtaining money under false preten 
very d to prove. !or t he reason that there 
many d i :ferent allegat 1ona · that must be epee! 
alleged and proved be:fore . a conv1et1on can be 
Th1a w1 1 be noticed in t he .following eaaea 
am 1ncl d1ng . ao that you may read all o! the 
i n orde that you will be better 1nfo·rmed to 
tbe hol ing in State v. Loesch. 

the ca.se of State v~ Mullina, 2~7 s. 
• the court aaid: 

"Here was a charge that the def'endan t 
ha.d told Mrs . Blunt that the cheek 
-.h1ch he ga"e her wo.uld be pa.id.- It 
.ia apparent upon t he fa ce of t he reo­
or~ and the evidence presented that 
thia waa the very sta t ement upon 
which she relied in parting wt th the 
mules. The law 1a well settled upon 
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that aubjeot --that a promissory 
s tatement doea not come within the 
atatute relating to false pretenses. 
The false pretense must be a mia­
repreaentat1on of aome fact . * • 

The c~rt alao. in t he same case said: 

•It m&J be urged that presentation 
of a cheek drawn on the bank was 
prima facie a representation that 
the defendant bad funds there. The 
Legislature of 191? (Acta 1917, P• 
2'4) paaaed an act incorporated in 
t he atatutes of 1919 as sect1ona 
3553 and 3554. Section 3553 relatea 
to the offense of drawing a bogue 
check or ehecke upon a bank with in-

! 
sufficient 1\mda to meet 1 t ... It will 
be noted that the def endant was not 
prosecuted under that section but 
under section 3~3, a general stat-
ute relating to the obtaini~ of 
money by false pretenses. 

• section 3554 is aa follows: 

•• sec. 355,. Notice-Five Days-How­
Evidence. As against the JU.ker 
or drawer there of, t he making, 
drawing, uttering or delivering of 
a check, draft or order, payment 

I 
of which is refUsed by the drawee, 
shall be prima facie evidence of 
intent to defraud and of knowledg• 
of insufficient fUnda in, or credit 
with, such bank or other depos i tary, 
provided eueh maker or drawer aball 
not have paid the drawee t hereof 

l
the amount due thereon(toget her 
with t he drawee thereof the amount 
due t hereon), toge t her with all 



Hon. Arkley Fr ieze (7} January 261' 1940 

cost~ and protest fees , within five 
days after rece i ving notice t hat such 
check , dr aft or order has not been 
paid by t he drawee .• 

-under that section the drawing or 
a cheek upon a bank in which t he 
drawer has no fu nds woul d be prima 
facie evidence of i ntent t o defraud 
u.nlesa within five days aft er not i ce 
of dishonor t he drawer should ma~e 
t he drawee whole . * 'l- • 11 

In the case of State v . Robinson, 14 s. 2d 
452, the court set out the facts as follows: 

"The defendant .was charged by inform­
ation in t he circui t court of Ozark 
county jointl y with one Dan Lew1a w1t}l. 
having cheated and defrauded w. E. 
Jarmon of personal property of t he 
value of $155.90. by means of a false 
and bogus check. Upon a trial to a 
jury he was convicted and his punish­
ment a s sessed at t hree years ' i~prison­
ment i n the penitentiary." 

But t he court turther sa1ds 

•The essentials to a charge under the 
atatute(aect ion 3552, R. s . 1919). 
here all eged to have been violated • 
are set fort h with particularity i n 
Stute v . Loesch (Mo. Sup.} 180 ~ . ~ . 
875, 878. and cases. Among others 
t he alle gation is required to be 
made that the part y defrauded rel ied 
upon and believed in the truth of t he 
pretenses made by the de fendant and 

I . 
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was thus induced to and did part 
with his property. Thi s allegation 
is omitted from the informat ion. 
Later cases affirm the ruling in 
the Loesch Case. State v . Mills, 
272 Mo. 526, 199 s. w. 131; St ate 
v. Burton (Yo. Sup.) 213 s. w. 424. 
This error will necessitate a re­
versal." 

It will be noticed under t he above case that ~his was 
a n action brought by reason of a check being drawn 
on a bank where there was no account , but the court 
held that in order for a conviction to be had 1 all 
of t he essential elements of obtaining money ~nder 
false pretenses must be alleged and proved. ~t also 
mentions other cases affirming t he ruling in the 
Loesch case , supra. 

Al$o in the ease of State v. Workman, 199 s. w. 
131, the court sets out t he stat ment and ruling as 
follows~ 

"The a ppellant and one L. B. Burton 
were charged in an information f iled 
by the prosecuting attorney of Johnson 
county with having, with i ntent to 
cheat and derraud, drawn a check upon 
a bank i n which they knew t hey ha d no 
funds, i n violation of the act approv~d 
March 25, 1913 (Laws 1913, p . 222) . 
Burton was granted a severance. Upon 
a trial of appellant he was convicted 
and sentenced to two years' imprison­
ment in t he penitentiarJ, and from 
' this judgment he appeals. 

"The provisions of t he aet, so far as 
applicable to the offense are aa follo•a: 

"'Every person who , with the intent to 



Hon. A kley Friese ( 9 ) January 25 1940 

I 
cheat and defraud, shall obtain, or 
attempt to obtain• from any other 
person, or persona, any money, prop­
erty or valuable t hing whatever ~ 
* * bJ meane of ~ check drawn, with l 

f intent to cheat a rld defraud• on a 
! bank in which the drawer of t he checi 

knows he has no f'dnds. * * * ehal 
b; deemed gu i lty of a felonJ, and 
u~on conviction punished by tmpr ison 
ment in the * * * penitentiary * ~ 
* not exce•ding seven years.• 

•The auff iciencJ of t he information 
is challenged on a number of grounds 
In Stat e • Loesch, 180 s. w. 875, 
and in State v . Young, 266 . o. 723, 
18~ s. ~305, following Stat e v. Ev rs , 
49 Mo. 5 • we defined with great 
partieula ity the averments necesaar 
to be employed i n a charge of t he na ure 
ot the one here under consideration. 
Prolix and abounding in involved al­
legations as 1a t he charge here madeJ 
it sufficiently confor ms to the requ re­
menta stated in the caaea referred t , 
except that it fai1a to allege that 
the American Trust Co~n~, cb&~ 
to'hive been cheated iletrauded, 
De'l'Iiii"d the falie prit'inses made 
~o be true, and waa thareb{ diii!ved · 
ancf'tmial'ndUc'id to par~ w th 1£a 
prpiHJ.* - --

In the above case the court still held that 
case where a check was drawn upon a b ank in 

a 
ich 
hould 
aining 

· they lc::Qew they had no funds, the tntormation 
be draw, and contain t he same elements aa o 
moneJ ~der false pretensea. 

T~ proper a4d most ly f ollowed p~ocedure is that 

I 

.,. 
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under ection 4305, R. s. Kiaeouri, 1929, wh cb does 
not c e within the decisions of the Supreme Court , 
that t e allegations as set out ~ obtaining money 
under false pretenaee should be proven. See ion 4305, 
supra, applies to the drawing of cheeks with i nt ent 
to de.t aud upon a bank where the account 1a naufficient. ' ' 
The co t a have also held that where no aceo nt is i n I 
the b k , that this section can apply, for t e reason 
t hat t ere ia ari insufficient amount of mone in the 
bank t cover the check. I am enclosing a c py of 
an inf rmat ion which baa been approved and c~ be 
used under Section 4305, supra. Of eourae, hie 
info tion cannot be used unti l the proeedu e set 
out in Section 4306 and 4307 R. s . Missouri, 1929, 
is fol owed. 

A similar form of information which und.t r some 
circum tancea may be used under. Section 4304 R. s. 
Missou 1, 1929, ia aa followat -­w arl F. Wymo~e, Prosecuting Attorney 

t)lin and for the body of the County 
Cole and State of Miaaouri, unde~ 

a official oath and according to hi a 
at i nformation, knowledge and belief, 
forme the court that one 
t he day of , 

a t he CTry ot • C~ty of 
C le, State of , did ~· lly, 
f lonioualy, knowingly and designedly 

th the intent then and there to cheat 
defraud one , did 

laely and fraudulently represent, pre 
nd and atate to t he said t he the said --,-sa..._.a,.._t_. ____ , 
1 money of the united s tates deposit• 
his cr edit in the 'Bank of ', 

a banking corporation duly incorpora e 
o ganized and operating as such under 
1 •• of the State of , and 
t t said money was subJect to be check d 
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t of said bank• and t hat he had suffi 
ent money deposited in said bank to 
rohaae and pay f or of the 
1 d ba ~--------~ Do -ue an pure ae pr 
rs, and t he •1d 
laelJ pretended a~na......-~re~p~r~e~e~e~nt'e 

• id (herein set out ther 
idence, It any, of t he nature pf the 
ick or fraud committed b7 de~ebdant d 

c ibed with certaintJ ) 1 that the eaid 
, belie~ing the aaid talee 

-p-+---e~e-n ... ee~s-an~""'' representation• eo made 
t e said , and being' deceiv d 
t~reby • wae by reas on thereof then and ] 
t4ere induced to sell and deliver to the

1 said 1 the per-
nal proper ty of tor the 

chase price of Dollar and 
said gave t he said 

hla I 
pE(~r~s~o~na"=""'I~c~hi~c"'"::k~for the abOve amount dra~ 
?~ the ' Bank ot •, 
i payment f or said and 
t e said relJ1ng upon 
t e statements so made by the said 

, and beli eving them 
~a~~e~a~c~~o,...~~e~m to be true , then and 
t ere accepted said falae . and bobU8 
c ck i n payment of the purchase price 
o said · and delivered 
t e aaid to t he said 

, arid the said 
-p-+-e-a_e_n'T't-e-.---e-a~:--:::~a-s-e and bogu a che cl!i't 
tl}e ' Bank of ', a banking 
corporation duly Incorporated, organize~ 
a d operating as such under the lawa of 
t e Stat e of ieeouri t or collection 

payment at t he ' Bank of ', 
d t he payment was r efused b7 said nk or ', because the aaid 

___, ________ hid no tunda in aaid lnk, 
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an the said by meana of 
sa d false pretenses and representations 
so made to the said as 

resaid• u.nlawrully, feloniously, . 
wingly and designedly did then and 
re obtain from the said 

pos session of the eaid ----------
the ~alue of Dollars. o? 
moneys and propertY or the said 

with the i ntent then and 
~~-------- lly and relon1ously the 

to cheat and defraud 
or the same. Whereas, in truth and 

ract the said did 
no have any ·Jilbney !n the t Biiik of 

· •·, .fhere1n aet out other 
e uses, 1f a~. negativing the ~ruth 
of the alleged1 .stttt·e·nent s and rel:Jre-
88 tat1ona charged to have been ~de by 
t detenda~t) all o~ . whieh he the said 

then and 
~+-----.. ------~----~~~~ re we iCDeW e sa a ae represent -

ns, statements ~d pretenses made as 
resaid to be f alse J, a~ainat the peae 
d1gni ty of the state. 

CONCLUSION 

In view of the above authorities, it is he 
opinion of this ¢epartment that one is guilty of a 
fel9ny nder Section 4-304- R. s. M1saouria 192 , if 
he give a cheek drawn by himselr upon a bank ng 
corpora ion in which he has no account under ueh 
circuma anee1 that would be a violation of a the 
element of obtaining money under fal•• prete 

ie furthe-r the opinion of this depart nt that 
giving ot a cn.ck drawn by anyone up n a 

banking corporat1oll ·in which he ha:s no accoun , where 
all the elements of obtaining money under tal e pre-

,. ' 
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tensea!re not present. he would be guilty un1er 
Sect io 4305 R. s. lf1aaour1. 1929. which ia awing 
a ehec with intent to defraud and ia only a 1a­
demeano~. providing five days' notice baa fir~t been 
given tJ:l,e maker or drawer of the cheek . by the drawee# 
am thel ehe~k bas not been r edeemed or paid . 

W. J. BURKE 

APPROVED a 

TYRE w. 1 BURT~o=N--------­
(Aeting~ Attorney General 

WJ'B aRW 

A~s1atant Attorney General 


