
LI• .. U,)n : A c ount y cann ot char r e and col lec t a licen s e fe e 
C 01 ll"'l' l~S : f r om d i stil ler s wh os e premise s are not located 

w5th jn s uch coun ty . 

Karch 14, 19-iO 

l 

FILED 
Honorable Harold Fenix 
CollectGr of Revenue 
J'aspe r <;ounty 
Carthage, Missouri 

2J. 
Dear Sire 

We have received your letter of 
reads a~ fol l owss 

reh 7 , wh ich 

"Below is a copy of a recent cour t drder 
made by the Honorable County Court ot 
Jasper County, 1dssour1, as fol l ows, to­
wits 

' F'or the privilege of selling to dullY 
licensed wholesalers and soliciti ng ~rdera 
for t he s a l e of intoxicating liquors ot 
all kinds , to, by or through a duly 
licensed wholesaler withi n this St a te . 
and this Ccunty of Jasper, State of 
Mi s souri , any person , partnership , apso­
c i ation of persons or corporation , spall 
first pay i nto the county treasury the 
sum of three hundred dollars, ( ~ 300 .00) 
per year . ' 

I h ave had a number of lett ers from ~s­
til ling companies , and t heir attorne , 
protesting that oo.oo is an excess ve 
ch arge , in view of t he f act that t he state 
asks only ~250.00 for the aame t ype license. 

Please advise me , at your earliest cpnvenience , 
wh ich amount can lawf ully be charged~ I 
am holding severa l checks in the amoUnt of 
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1 '300.00,. until I receive your opinion. 

Also, pleaae advise me if the abo~ court 
order s hould appl y t o disti l l ing cQmpanies 
which have located their business Tremiaes 
outa1de the county of J asper, Stat of 
Missouri, and if above order is in accord­
ance with Section 21 . Session Acts 1937, 
page 529, and Section 25 ,. Sess i on ~eta 
1 935, page 276 . " 

One of the questions you have asked is whether or not 
the or(ler or the county court which y1)11 have s e t out 1n 
your l~tter should apply to companies engage~ 1n distil ling 
1ntoxi~ating liquors when the pr emises of t~ diatil1era 
are l~ated outside of Jasper County, Misso 1, and the 
compan haa no premises whatsoever l ocated w thin such 
COl.U'lt • 

It is a well recognized principl e or lat that when 
the legislature provides a uniform system fot the regu• 
lation~ control and l i censing of the l iquor traffic , the 
onl7 e~D.sting r1ghta and powers are those contained in 
any s1h unUorm legi s1ative system. In othi r words ., 
the on 1 authority any pol itical subdivision auch aa a 
count or city. m:1 8)lt have t o regul a t e and c ntr ol the 
sale ~ intoxicating liquor must be delegate by the 
Legis ture in its uniform system. This rul i s thua 
exprea ed in 33 c. J . 521, as follows: 

0 In respect to the enactment of 
ordinances prohibiting or regul a ting 
the t raff le in l i quor s ,. municipal 
corporat~ons have been cons1stentl, 
held t o have onl y such powers as are 
expresslr conferred upon them b y 
their charters or by statute, or 
such as are necessarily or fa1rlr 
! ~plied in or incident to the powers 
exp:resaly granted, * * * • " 

~e Supr eme Court of Missouri has a l so said that 
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the po n ot county courts are limited and d~j_ned by 
atatu a and the acta outside of and beyond a tutorr 
author tJ are void. 

1'tle Supreme Court of Jllsaour1• 1n the ca~ ot 
Morr is 'v• Karr, 114 s. w. (2nd) 962• aa14 at ~.c. 9641 

"In Sturgeon v. Hampton. 8.8 Mo. I 
2o:5• at page 213, the rul.e wu earl, 
announced which has been generally 
recognized 1n th1a atate as follows: 
'The county eourt.a are n1)t t]w gen• 
eral agents ot the counties o~ af 
the a tate. 'l'b.eir powers are lim! tefi 
and de1'1ried by law. 'l'heH atatutea1 
oonat1 tute their warrant ot attorneJ. 
Wbeneve,r the7 .at&p outs1~ of and 
beycnd thia statutory authority the~r 
acta are void. t 

~ only author! t7 gt.ven the 01>unt1.ea b1the Liquor 
Contro Aot ia cont&ined 1n Section 25• Iaa t Missouri 19~5. ~age 276. The appl.ioable part ot this ection reada 
a .a fo14ew• t 

"In addition to the permit 1'eea am\ 
ltc.enae teea and inspection fees b1j 
this act re·qutred to be paid into ~· 
•tate treaaury,. •v&cy holder ot a 
permit or license authori.sed by thtia . 
act shall pa7 1ntc the o ounty treasla7 
of the c-ount,. wherein the preaiaea 
deseribed and covered by such pe~ 
or licenae are located_. or in e.aae uch 
premi.aea are located in the C1 t y 
s t. Louta. to the collector of reve ue 
of said eity. a tee in ~ch sum (no 
in exeeaa of the amount by thia act 
required to be );a1i1 into the state 
trea,aur.y for such atate permit Ol" l eenae) 
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aa the county court, or the corre -
ponding authority in the City or $t . 
Louis, as the caae may be, ahall W 
order of r ec or d determine * ~· ·:• * • " 

Itt will be obaerved that the counties t and through 
their county courts , are authorised to ente an order . 
ot record requiring licenae h olders to pa7 to tbe 
countJ treasury of the c ounty 11where1n the ilremiaea des­
cribe(! and covered by such pe rmit or licen~Jf are located" 
cert~ fees wluch anall not exceed the amo~t charged 
by t~ State ot Uiss ouri . This right, ho•ever, is given 
to th,e countiea only when the premia_es deser!bed in the 
lice~e are located within the c ont1nea of ~e particular 
ooun~7. Nowhere la aueh a right glvel\ to ~· eount7 wb8n 
none ot the premises are located wit~ its limits . 

A similar situation was before the s t. Louia Court 
of Appeals 1n the ease ot Fischbach Brewing Company v . 
City ot st . Louis 95 s . w. (2nd) :534 . In that case , the 
Board of Al.dermen o:f the City ot st. Louis paased an 
ordii\ADOe pursuant to the supposed author!* given the 
ci tj bJ sa.i.d Section 25 of the Liquor Cont 1 Act . The 
ord1~ce purported tc exact license fee s ~ a manu­
tactqrer or beer which manufactured its proauct in another 
city and which had no established place or pusineaa in 
the- Qity o:f St . Lou is . In othe r words , the city by 
ordldanee attempted to 1mpoae a license tee on a manutaetur~r 
or brewer of beer t'or the privilege of sell!tng to whol e­
aale~a wi t h in the City ot st . Louis , although the brewery 
had ~o •premiaea" whateoever within the e1ttr limite . In 
hold~ng that the ci ty had no authority to p.ss such an 
ordinance or !mpoae any such license fee be~auae th1a right 
had not been given the c!tJ by the state ~. the court 
said l . c . 338: 

"It is charged in the petiti on, ~d urged 
by plaintiff' 1n its brief. that a ction 
10 ot ~dinanee No . 40274 of the 1 ty or 
st . Loui e. hereinbefore set out , is 
broader than , and inconsistent w~h• the 
provisions of said section 2S of the 
Liquor Control Aet as original ly enacted 
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and b7 reason thereof the eity of St . 
Louis is wi thou.t power or author! t¥ t 
enforce auch ordi nance requir ing the 
plaintiff to pay a l i cense fee to sel~ 
and deliver its beer i n the manner an~ 
under the circumstances alleged in tl 
petition to retailer s in the city of 

I St . Louis or requiring the pl aintiff o 
take out any merchant' s 11c9nae for t e sale 
of its product in t he city of St . Lo~s. 

The determ~ation of this question nlea­
sarily invol ves the meaning and prope 
interpretation ot said section 25 of he 
Liquor Control Act . Putting ours elv 
as near as humanly possible in the p~ition 
of the makers of the law at the time of 
its enactment and taki ng into conside~ation 
the surroundings and contemporaneousf:1 
prior history. we are forced to the c n­
clusion that t he primary and prineip 1 ob• 
jective of t he lawmakers was to ra~se much 
needed revenue and t o stimulate and er­
courage the establishment and mainteqance 
of brewery plants in order t o meet , oo some 
degree , the distressing and preaaing~ob­
lem of stat e-wide and nation-wide un loy­
ment . T.he great depression wh i ch ha been 
1n exia tence , and \'lhi.Cha probably, r e ched 
its worst stages in the year 1933 , hal dried 
up many soureea of the suppl 7 of necaasary 
revenue to f inance the state and lo~ 
governments and all of their usual d varied 
activities . The ~ame year of 1 933 w tnessed 
the repeal of the "Ei ghteenth Amendme t , by 
the archaic and cumbersome method in ogue , 
resulting in the adoption of the Twe9ty­
First Amendment t o the Federal Constrtution. 
Therefore . the states wh1eh , like l.li s souri, . 
pas sed laws in harmony 11'1 th the chan§ed 
conditions growing out of t he abroga ion of 
the Eighteenth Amendment , found open d up 
to them a great 1"1ela. _for securing ch needed 
revenue tram i ntoxicating liquors , w i ch had 
been denied to them f or years theretqtore . 
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:Now. if the construction to be pl.ao-4 
on section 26 of the Liquor Control 
Act should be that the manufaeturera 
or brewers of beer l oeated 1n one m~1-
c1pal1ty c oul d not sell their p roduc a 
b y whol&sal-e 1n any other mun1c1pal1 y 
in the state without paytng a heavy 
license fee so to do• imposed by eacJl 
and every mun1e1pali t y in which the}' 
might aeek to diapoae oi' their manut~·ctured 
product• • 1 t is v&r'J apparent that ~h 
manufacturer• or brewers could not a~e­
cea.afull.y remain 1n buaineaa., a s th-e 
could :find no outlet for their produ ta 
and this reault would neeeasar1ly de eat 
what 1e apparent were the main objec 1ves 
of the lawmakers at the time of the ~n­
actment of edd Liquor Control Act• The 
hoped f or revenue which the legislat~re 
had 1n mind would nota and could not 
ot eourae., materi-alise. and• likew:ia • 
their other objeetlYe of turn1ah~ m­
ployment for the unemplo,ed would f ' 1 
by the wa,.aide . The need for more r 
was p:reaaingJ ahr1nltage 1n Yalue•• b 
reason of the stagnat.1on in bua1neas 
made the pa~t of taxes very burde 
and onerous. an:i • 1n many eaa"tts• imp 
so that laws. creating moratoriuma on 
elosurea and granting r~lief to over 
taxpaJera were enacted 1n many ata te 
the American Union. Such a const rue 
woul d nee&-aaarily def'~at the very Qb ects 
which the lawmakers obv1oualT had in mind 
.at the time..- ·t>o that• when we vi,e:w l 
the ~"ounding eircumatanees ve see Ia 
r eaaon for not giving this conatruet~on 
to the pr ovision• of said aect1on 26 or 
the Liquor Control · Act . A eard1.nal u le 
of statutory construction i s to give &~feet 
to the leg1alat1ve intent. wher e aec rtain­
abl eJ an{)ther is to favor aueh a eon tl'UCtion 
which would tend to avoid injuatiee. opprea­
,a1on. and abaurd and confiacatorJ r e ulta 
and be in harmon7 with the rule of aaon. 
The benign objeet1vea heretofore poi ted out 
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were surely within the legislative I 
i ntent as shown by all the aurround~ng 
circumstances covering the period ~ · 
which t~s l aw was enacted. Rutt er 
v . Carothers , 223 Mo. 631, 643, 122 
s. w. 1056; State ex r e l . ons v . 
Farmer, 271 Mo. 306, 316, 196 s . ri . 
1106 ; Stack v . General Baking Co., .1 
283 Mo. 396, 411, 223 s . w. 89; Sta~e 
ex re 1 . Taylor v . Daues , 313 lt o . 2oq, 
211 , 281 s . ~. 398 . The i nsertion of 
the word 'located' in section 25 of 
the Liquor Control Aet by the next !eneral 
As sembly was to make clear the legi l ative 
intent in enacting the original see i on. 
t hat a eity shoul d not be authorize t o 
exact any license fee f rom a manufaQturer 
or whol es al er having no place of manufacture 
or established pl ace of bus iness 1n said 
c ity . 2 Sutherland on St atutory CoJs t rue•· 
t i on (2d Ed.) p . 777, Sec . 401; Hug v. 
Mil ler, 50 Mi nn . 105 , 52 N. w. 381, l oc . 
cit . 383 ; 25 R. C. L. p . 1064, Sec . 2 8 ; 
Uni t ed St ates v . F~eeman, 3 How. 55~, 564, 
565, 11 L. Ed. 724, 728 . It followe there­
fore, that the plaintiff, by the t erma o~ 
its peti tion , hav i ng no pl ace of ma~utacture 
or establi shed place of business lo~ated 
within the 11- i ts of the city of St Louis , 
was not included in t he class enume ated 
in the statute . Fol lowing out this con­
s truct i on of said section 25 of t he Liquor 
Control Aet , it follows that the Lel :latUl'fl 
necessar i l y excl uded and withheld f om every 
municipality of the stat e the right o exact 
any l i cense f ee whatsoever for the ufacture 
or s ale of intoxicating l iquor trom ~y per­
s on or corporati on not embraced within any 
of the classes ther e sp.ecifieally elumerated 
or not located within the corporate tmita 
of such municipality, thua falling der the 
rule of statutory con~ction of exp eaaio 
un1us est exclus io alterius . St ate ~x 1nf . 
Conkling ex r el. Hendricks v . S.eane~. 270 
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Mo. 686, 688• loc. cit. 692. 195 s . w. 
714. ~ 
In so far as section 10 of s .:dd or nance 
of the city of St. Louis purports t o re­
quire a manufacturer- of intoxicatin~liquor, 
whose plant is l ocated in another ioi-
pality. to take out such l icense. i is 
broader t han the stat e law~ and, th~refore , 
null and void, as being contrary to the 
legislat ive policy of the state, * * * "• 

I~ follows, therefore, that if the "premkaes" of any 
distilling company are located outside of Jasl>er County, 
the court has no authority to charge a l icense fee. 

Y~ also ~ak whether ~300 is an exceasiv·~ ehar ge. 
As sta od above, if the "premises" are not l o ated within 
t he co ty, then no fee can be charged. Howe er, if the 
distil~ry is l ocated within Jasper County, ~en it 
appears that the fee is not excess ive. Secti n 25 author­
izes t counties to charge a fee when the p mises are 
l ocated within the county •not in exeeas of t e amount 
by this act requir ed to be paid into the stat treasury 
f or such state permit or license." The state under the 
terma obSection 21 of the Liquor Control Act Laws ot 
Mia sour 1937,. pa~e 529,. charges a distiller :·200 for the 
pr1v1le of distilling or manufacturing• and a further 
sum of 250 for a solicitor's permit author1z g the dis-
tiller~ to sol icit and sell to wholesalers. e applicable 
parts or sa id Section 21 read as follows& 

" * * for the privilege of manu­
factur i ng, distilling or blending 
intoncating l iquor of all kinds 
within this state the sum of two 
hundred ($200.00) dollarsJ * * * 
* * for the privilege of selling 1D 
duly licensed Wholesalers and solic~t~ 
ing orders for the sale of intoxiea ing 
l iquors of all ~nds, t o, by or thr ugh 

~I 
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I 
a duly licensed wholesaler within 
this sttlt e• the sum o£ two hundred 
ti£ty {, 250. 00) dollars; * * ·:r .;} • " 

Thersore a distiller , under such circumstance• , would 
paJ the a t e the aum ot $450 for the pr1 vi lege or diatil­
ling and elling to wholesalers onl,-, and the $ 00 tee the 
count,- court haa provided is wit~ that figuret The 
above quo~ed parts ot Section 21 apply only to distillers · 
and do ni apply to brewers ot beer. As we und•rstand 
your req at., you have in mind onlJ d1at1llera. other 
parta of ection 21 provide the feea applicable to brewers . 

CONCLUSI ON 

?le are ot the opinion that a county court baa no 
authority to make an order requ.1r1ng distill ers to pay a 
license t•• to the county for the privilege ot~ell1ng 
1ntox1c:!t ng liquor to wholesalers When the dia i1ler 
is not en ased in manufacturing hia product w1 1n said 
county ha,s no "premiaes• whataoeYer located therein. 
Tne countr can charge and collect a license tee from dis­
tillers ·~oae pre~es are located within the erines of 
the eount7 and the only restriction imposed by · • under 
such eold1t1ona is that the amount of the tee a 11 not be 
in exceaa of the amount required to be paid intq the state 
treasury tor a atat e pel"'llit . 

APPROVED: 

c OVEtt R. HEtiiTT 
(Acting) 4tt orney General 
JFA :RT 

Respect~lly submitt~• 

J . F . ALLEBACH 
Aasiatant Attorney General 


