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In ~he ~vent foreclosure pr 
tute<1 bf' one or more bondho 
ara secured by a deed of t 
need be produced to recorda 
statute. 

ceedings are 1nsti­
dera, when the bonds 
st, only those bonds 
of deeds under the 

Oct ober 7, 1940 

F I LE D I 
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Mr. John P. English 
Recorder of Deeds 

~~ I 

St . Loui' City_ K1asour1 

Dear Sir$ 

1hia is to acknowledge your letter ot recent dat e, request­
ing an o;inion from t h1 a departmen~, respecting tne foreclo sure 
of a dee of trust under the provisions of La•• ot Mo . 1933, 
pages 19 and 193. 

We deduce from your r equest for an opi nion , which is quite 
leng t hy ~nd unnecessary to set out, that the qleat i on for deter­
mination~is whetper or not uDder the proYision ot the statute 
hereinaf er noticed, the recorder of deeds may compel the pro­
duction f one hundred and sixty bonds wh ich w re secured by a 
deed of rust containing a power of sale , when the power of aale 
ia exerclsed and a new t rust••'• deed i s to be preaented to the 
r ecorder tor recordation . 1 

Atkention is directed to Laws of Mo. 193~, supra, which 
r e ad s in part as tollowaa 

"In all cit ie s in t bia State whioh~now have 
or which may hereafter have 6001 00 inhabi• 
tant s or more and in all count i es t t bia 
State which now have or may hereafter haYe 
200,000 inhabi tamts and leas t 1•n ioo.ooo 
inhabi t ants_ no tru stee 's deed or ortga gee•a 
deed under poVtir of !!!! in-?Orecl sure of 
any deed ot trust or ~ortgage shall !! accepted 
~ the recorder of deeds r or r ecord unleaa 
the principal note or pat es or othtr principal 
obligation s which were UDEaid when the f ore­
clo sure aale comme~ and for~ dilault in 
~azment OT"ihlch toreclosuri"i'sh'& , are prO'= 
uce4 to-rhe recorder, or it aaid o t e s are 

lost then the affidavit of t he own'r ot the 
principal notes or ~bligation s ~a~ t hey are 
lost. Upon su ch tru~tee's or mort~agee• s de ed 
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being filed for the record, the re3rder Shall 
make a notation on the margin of th record 
of the deed of t rust or mortgage, 4 on the 
said principal note or notes or oth~r prin­
cipal obligations showing t hat such deed in 
foreclosure has been filed of recor4, in sub­
stantiall7 the following for..a ' De d under 
foreclosure filed • • • • • • • • 1 • • • 
• • • • • • • • • Recorder.' " (Und r • scoring 
ours.) 

I t i s to be not ed f rom Jour request tor an opinion. t hat 
the attoroeys f or the hol der of soj of the bonds and coupona 
out standiQg take the posit ion tbat, after the f oreclosure pro­
ceedings are instituted and a new trust•• '• dee4 is preaenteo 
to the rei order only 5~ of the bonds and coupoQa need be pro­
duced. I i s to be further noticed, that t h ia sition of tha 
attorneys is predicat ed upon the theory that thf.percentage of 
bonds and coupons held by their client are tne rinc1pal notea 
which wer unpaid and tor the default in pay.men ot which the 
toreclosute .is had. Therefore , to satisfy the erma of the 
statute t~is percentage or bonds i s all that 1a necessary to be 
presented to the recorder . 

ApparentlJ, this view is supported b7 the 
sa,- apparently. because the statute is not enti 
aabiguity• ConsequentlJ, 1n arr~ving at what w 
the 1nteniion of the legislature , we must be go 
mental ru es of statutorJ construction. In thi 
is direct d t o the case of Bowers v. Missouri K 
~ . ( 2d) , 058, in whiah case the court in speak 
struction ot stat utes at page 1063 saida 

statute. We 
ely tree troa 
believe to be 

erned b,- tunda­
respeot, att ention 

t . ~ss•n, 62 s. 
ng of the con-

•• * * lD arriving at the legislative intent, 
doubtful words ot a statu t e aa,- be enlarged 
or restricted 1n their meaning to cdnfor.a to 
the intent of the lawmakers, when m nifeate4 
b7 the aid of sound principles of i terpretatioa. 
• * * * Laws are passed in a spirit o f justice 
and f or the public welfare and shou d be ao 
interpreted if possible as to turth r those 
ends and avoid giving them aD unrea onable 
etfect. * * * * • 
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tion ~ i s also directed to> the ca se of 
Sta t e Board of Health, 65 s. w. (2d) 

case t he urt in speaking of rules of statut orr 
at page Q50 aaidl 

" * * * such rules ahoul d not be so 
as to rest rict or confine the operat 
a s tatute within narrower l~it s or 
than manifestly intended by the Legi 
and whether the proper construction 
statute should be strict or liberal 
tainly ~ould be such as to etfectua 
obvious purpose of i ts enactment and 
evident legi sl a tive intent. * * * • 

tate ex rel. 
43. In t hat 
construction 

ppliecl 
on ot 
ounda 
lature 
t a 
t cer­
e the 
the 

Att t ion i s a lso directed t o t he case of ftate v. Irvine, 
72 s . w. (24}, 96. In t hat case at page 100, thf court said~ 

"* * * * '!he court s will not so cons~rue a 
statute a s to make it require an tmpbasibility 
or to lead to absurd results it it ie susceptib~J 
ot a r easonable interpretatioD. * * • 

At t~ntion i s di rected to the ease of 
v. Coale , 11~3 s .w. (2d) 343, in which ease 
said a 

Arto~ne CorporatioD 
the crurt , at page ~(~ 

" * * * * 'Ule pr1mary rule of conat~ction 
of statutes i s to ascertain the lawmaker s ' 
intent, from the words used it poa si bleJ 
and to put upon the language of the l£,eg- ' 
i s lat ure, honestly and faith!UllJ, i s plain 
and rational meaning and to promote ts object 
and •the manifest purpo se of the s~a ut e, 
con s i dered hiatoricallf, " i s properl given 
consideration.• * * * · 

Ter ely stated, i t i s to be deduced trom t~ese consider­
a tions, tbat a statute Should rece ive a reaaonab e construction 
so a s not t o produce unreasonable consequences o absurd reault a . 
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Renee, in ascertaining the legislative intention, •ords used in 
a statu t e ah1uld be construed honestly and faithfully so as to 
promote its bject . These obserYations lead ua to a consideration 
of the statu e before ua . 

In sub tance and effect _ the s tatute provide~ that •* * * * 
no trustee's deed * ** under power of eale in for closure of an7 
deed of trus * * * Shall be accepted b7 the recor er of deeds tor 
record unlea the principal * * * no t e• • * • whi~ were unpa14 
~en the for closure aale commenced and for the de ault in p&Jment 
of which for closure 1s had are produced to tae reorder* • •"~ 

From t~e language noticed in the statute, a ~olorable basia 
is affordedJo JOU as recorder of deeds to refuse ~o file a truatee'a 
deed in the vent all of the principal not es whieh were secured b7 
a deed of t st are not produced. On the other ha~d, i t is to be 
observed, •htt caused tbe foreclosure ? A aolution to this question 
must necessatilJ be found in the ter.ms of the deed of trust . lD 
this respect, the deed of trust in part proTide•• 

* * * * VaffiREAS, for the further securing the 
l>•Jment of the said Eonds and the intettest 
thereon , the said s t . Louis Gy.mnastic ~ociet7 
ha s agreed 6nd doe s bJ t hese presents for ita 
JUCcessors and ·aasigns, convenant and ~ree to 
nd with the said parties of the secon part 
s Trustees and for the benefit of the aaid· 
arties of the third part and their as igna, 
older or holders of the eaid bonds ab ve de• 
cribed * * * * • 

It is turthe provided in part, t hata '* ~ • If the said part7 of the firstJrt or 
.nJ one for it or i t s repreaentat1ves r assigns 
Jball well and ~rul7 paJ off and disc rge such 
deb t and interest expressed in ~he sai bonds 
•nd ever7 part thereof; when the same ~all ba­
~ome due and paJable according to the ~rue tenor 
~ate and eff ect of said bonds and Shall well and 
t ruly keep and perform all and singul.att and sev• 
•ral coveaants and agreements hereinbe1ore set 
forth ; then t his trust and the leaae h reiaafter 
set forth; shall cease and be Yoid and the prop• 

trt7 hereiabefore conYe7ed Shall be re~eased at 
he cost of the aaid party of the f1ra part 
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but it said debt on the aaid interest or anJ 
part thereof be not so paid wn.n the ame or 
anJ part t.hereor shall become due an~payable 
according t o the true tenor date and tteot 
ot said bonds or if detaul t be made i due 
fulfillment of said covenants and ag ement 
or an7 one or t bam, then t hia conve7 ce ~all 
remain in tull force , and tne aaid pa!tiea of 
the second part (whet her acting 1n pe sonal 
or bJ at t orney in tact thereinto· auth ria•d 
under seal) or 1D case or t h•ir death refusal 
to act , or o t her legal in aapacitJ, t e thea 
act1ng sher iff of the Ci tJ of st . Lou~ a, in 
the s tate of Miasouri, in tb1s trust , m&J pro­
ceed to aell the propert7 hereiabefor conveyed 
or anJ part thereof of public vendue r outcr7 
on the eastern front door of the Court Houae 
in the CitJ ot St. Louis and St ate of Kiasour1, 
to the highest bidder tor caah, * * • • 

AD • amination of the "portion• of the deed of trust aet 
forth diac osea that it not only secured the principal, but se­
cur-ed the a11Jlent ot the interest, and in t he ev~t a default of 
interest o anJ part thereof oecurred, then the wer or aale may 
be exercia d for the benefit of all the boadholde s and any pro­
ce; ds r ema ning abould be applied to the pa7Bent of aaid debt or 
interest. I t is thus to be aeea, that i f the iot•rest remaina 
unpaid andidue on any one of the bonds i t would entirely poaa-
i ble tor a y holder ot a bond secured bJ the dee of tru s t to 
inst i t u t e rooeadings tor foreclosure. 'l'hia is t ent irely amisa 
with the g neral proposition of law, that anJ on bondholder may 
enforce foreclosure proceedings. In this reaP4c , att ention ia 
directed tl the case of Gr aves v . Da vi dson 68 s •• (2d) 711. ID 
t hat case , the question before the court for aol tioa, was whether 
or uot a t r eclosure aale was premature because note secured 
by the dee or true t was not due aad payable lint 1 Karch 1. 1930, 
and t hat ol 1ta race it did not provide tor aoc~eration ot tne 
due date b cauae or noD-payment or 1ntere at aaou 117 or at stated 
tiaea. ~h refore 1 the deed of trust could not foreclosed until 
after matu 1t7 of the note. Ia re solving tne qu atioD, the court 
aaid at pa e 715a 

"• it * * B7 expreaa terms of the not~ the par­
t ies made the interest paJable aem1~ouall7• 
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By the deed of trust the7 provi ded to fore­
closure if the grantors failed to paJ the 
interest when same or any part thereot be• 
oame due and payable ~aecording to the true 
tenor, date and eff ect of said note.• ~bat 
clau ae of the deed ot truat was clear J meant 
to author~e foreclosure for ·nonpaJ.ae tot 
the interest iDstallments as ~•J bee e due 
and payable semiannually bV tbe terms ot the 
note without waiting until the princi al debt 
became due. We see no reason why the parties 
might not competently ao contract or hJ suCh 
provisions in the deed or trust aboul not 
be held valid. • • • * • 

In t~ above ease, as her•• the deed of tru 
~ut provid a, i f the 1.nterest or any part thereof 
cording t o tbe true date and effect of the bonds 
holder or olders thereof may enforce foreclosure 
Hence,- i t •

1
ollowa upon principle, under the terms 

t rust,. i f " ny part of the interest be not paid wh 
bond, such bondholder may en f orce foreclosure pro 
hen,- fore~losure proceedings are inst ituted, and 

eo eyed b7 the deed of trus t is sold under the a 
su as we believe is presented by the deed of t 
t hen it must be because of t he failure to par the 
principal ote . hat cau~• the foreclosure sale a 
payment ot interest thereon; tor which the forec 
when the t stee's deed under power of aale and t 
present de d of trust is preaented to the recorde 
be necesa 1 to produce t o the recorder, bonds w 
and for th default in pa,ment of which the forec 
were inati uted. 

This conclusion is in accord with provisio 
trust befo not iced• It is not believed that t 
deed or t st 1Dtended to require all the holder 
to elect t accelerate the maturity of the ent ir 
fault• An ot her int erpret ation of the deed or t 
inaurmount ble d1.t'f icult i e s in the sale ot the 
by1 and pr,vent tb~ accelarating of the maturity 
in the eve~t o f default . 

t as above set 
be not paid ao• 
ecure4,- the 
proceedings• 
of the dee4 of 
n due on &nJ 
eedinga• It 
the propertr 
eeleration clause, 
at here involved, 
int erest on aaid 
d the ·default in 
sure is had4 Hence, 
reclo sure of the 
, it would onlr 
ch w.ere unp_a14 
osure proceeding• 

s or the dee4 of 
parties to the 

ot bonds to agree 
issue after de­
ust . would present 
ds aecured there­
f tbe obligation 

This int erpretation of the deed of trust d~initely supports 
our construct ion of tbe s t a tute. It the st atut e ~nder consideratioD 
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were const ed in the present instance to mean t h t all of the 
one hundre and s ixty bonds secured by the d•ed o trust after 
foreclosure sale would have to be produced to the recorder. then 
the s~atute presents an absurq situation whereby ts ter.ms could 
neYer be to lowed. Sucm we believe was never tnt nded bJ the 
l egislature . 

You ll appreciate t hat th1s opinion is pr dicated upon 
the ter.ms o the deed of t rust. 

bonds secur 
be produc 
aale is to 
statute. 

APPRO'IliD : 

COtfCWSI Olf 

the opinion of this department that , nly 50% of the 
4 by a deed of trust,. here under cons deration ,. aeed 
to the recorder of deeds 1a the event the foreclosure 
e institut ed in order to complJ with he ter.ms ot the 

RUSSELL C. STONE 
Aas1staat Attorn 7 General 

COVELL R. I 'J."f 
(Acting) At General 

RCS :ww 


