
STATE TAX COMMISSION : POWERS and duties of the State 
Tax Commission in rega~d to t he 
enforcement of the re~enue l aws . 
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State T~ Commission of Mis souri 
J ef£era*n Cit y. Missouri 

(2 
Attentions Mr. Clar~nce Evans, 

Chai rman I 

Gentlem~nJ 

~his is i n r eply to yours where in ycu ~ubmit the 
followi~g questions: 

"1. Can t he St ate Tax Commiasion, 
or its ahairman, or its members. 
institute in t he name of and on 
behal f of t he state , all civil 
suits and other proceedings at law 
or in e qui t y requis~te or neces­
sary to protect the rights and 
interests of the St ate i .n matters 
of taxation and revenue. and en­
force any and all rights. interests 
or claims agai nst any and all per­
$Ona. firma or corporations in 
whatever cour t or jurisdiction 
suCh action may be necessary, and 
al so- can t h e Commi ss ion, or its 
chairman. or its members appear 
.and interplead• answer or defend• 
in any proceeding or tribunal 1n 
which t he State 's interests are 
involved in mat ters of taxation 
and revenue, and., in execution 
of said powers , call upon t he At­
torney General. Prosecuting At­
t orneys and Circuit Attorneys of 
the State? 

"2. What actions can t he State 
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Tax Commission* or its chairman, or 
its members* institute for t h e re­
moval of officer s * under the reve­
nue or taxation laws , who may be 
guilty of misfeasance or malteaaan~ 
in offi ce? 

~3. Can the State Tax Commiss i on o~ 
its chairman* or ita members. fi l e 
writs of cer tiorari in causes t o 
vthich it i s not a party, or in ex 
parte proceedings. where t he 1ntere~ts 
ot the State are involved in matter• 
of taxation and revenue, according 
to the theory aa expressed in 4 
Corpus Juris S"8cundum, 197 • and 
State ex rel . Shartel v. Westbuea, 
9 s . w (20.) 1. c. 617? . 

"4 . Can the St a te Tax Commission. 
or its chairman, or ita members , 
appear 1n tax 11tiLation to whi ch 
it is not a party, and be heard or 
f ile bri e£a as amicus ouriae on 
taxation matters public in t heir 
character? 

"5. With respect to the power of 
the Attorney General, in the entorc~­
ment of the taxat ion and revenue la~s , 
are the po>.era of the Stnte Tax Com• 
mission concurrent and co- extensive?• 

The sections of the stat ute whi~h relate to the 
f or egoing questions on taxation are as follows: 

Section 9820, R. s . Mis souri 1929,· provides as 
follows t 

"The commission shall familiarize 
itself wi th all the sources of 
i ncome provided by law f or t he 
atnte and its political subdivi• 
sions, and shall have power to 
~vestigate and supervise t he 
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work of adminis·trathe officers 
affecting finances , t o the end 
that the law atfecting sources 
of public revenue shall not be 
laxly entorced nor t heir use 
impaired.• 

$ecti on 9864., R. s . Missouri l929a proyides in 
part as follows : 

"It s hall be the duty of t h e co~ 
mission. and the commissioner s 
shall have power and authority, 
subject to the right of the atate 
board of equalization, finally to 
adjust and equalize the values of 
real and per sonal propert y among 
the several counties or t he atate• 
as follows: 

ft(l) To have and exorciae gener al 
supervision over all t he assessing 
officers of thi s state, over county 
boards of equalisation and appeal 
in the performance of their duties, 
and to t ake such measures as will ' 
secure t he enforcement of t he pro­
visions of t h i s article• and all 
the propertie s of this atate liable 
to &asessment for t axation &hall 
be pl aced upon the assessment rolla 
and asseased 1n accordance wit h the 
letter and plain provisions of the 
l aw. 

•(2) To confer w~th and advise 
assessing officers aa to their 
duties under this arti cle and all 
other l awa concerning revenue and 
taxation. and to Lnstitute proper 
proceedings to enforce the penal­
ties and l iabilities provided by 
law f or public officers, officers 
of corporations and individuals 
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failing to comply with the pro­
visions of this article, or of 
the r evenue and taxation lawa. 
In the execution of these powers 
the said ecmmission Shall oall 
upon the attorney-general. or any 
prosecuting or circuit attorney in 
the state., to assist t his commis­
sion in the enforcement of laws 
wi.th the supervi sion of which this 
comm.ission is charged. and when ao 
called upon it shall be the duty of 
the a ttor ney- general- and the prose+ 
cuting (or circuit attor neys in their 
respective countie-s) • to assi st in 
t he commencement and prO"secutions 
of actions and proceedings for 
penalties, forfeitures, removaJ.s 
and punishments for violation of 
the laws in respect to the assess­
ment and t axation of property. and 
to represent t he commission in any 
litigation which it may wish to 
institute or 1n whiCh it may become 
involved in the disehar s e of i t s 
duties. 

~eetion 11276• R. s. Missouri 1929; ia
1
pert1nent 

to the l:luestions here and it provide-a as follc:pwss 

8 The attorney-general shall 1nst1• 
tute• 1n the name and on the behalf' 
of the •tate. all c1 vil suits and 
ot her p~oceedings at l aw or in 
equity requisite or necessary to 
protect t he rights a.."'ld interests 
of t he state~ and enforce any wad 
all rigbta ; interests or claims 
against any and all persons.. firma 
or corporations 1n whatever court 
o~ jurisdiction suCh action may be 
._oe.ssaryJ and he may alao appear 
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and interplead, answer or defend, 
in any proceeding or tribunal in 
which the state 's interests are 
involved. " . 

On the ques tion of the powers and duti•s of the 
attorneu general and prosecuting attorneys to institu~ e 
and def~nd actions in which the pul:lic intere,ts are 
involve~, th~ St . Louis Court of Appeals in t~e ease of 
State v. Pioneer Creamery Co., 2•5 s. w. 361, 362, sai dz 

"Section 9793 , (1919) wh iCh h as 
been upon the statute books of 
t his state since 1891, prescribes 
the penalty for the failu r e of 
corporations doing business in 
this state to comply with certain 
requirements imposed upon them by 
law, and makes it the duty of t he 
Secretary of Stat e to r epor t to 
t he prosecuting attorney of t h e 
count y 1n wh1eh the bus1ness of 
sue corpor~tion is located, and 
r equires the prosecuting attorneys 
to institute proceedinea to recover 
the fine therein provided for . 

"section 9793• supra. has not been 
spec1fically repealed by any act 
of our Legislature, nor do we t hink 
1t can be sai d t hat it has been 
repealed by implication. 

"Section 756, R. s. 1919, which 
wa·s section 1007 • R. s •. 1909, pro­
vides t hat t he prosecuting attorneys 
shall commence and proaeoute all 
civil and cr~_ nal actions i .n their 
respeoti ve oountiea 1n which the 
county or atate may be concerned, 
defend all suits against t he state 
or county, and prosecute forfeited 
recognizances and actions for t h e 
recovery of debts, fines, penalt1ea, 
and forfeitu r es a ccruing to the 
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state or county. This has, Ln sub­
stance. been the policy of t his 
state s i nce 1825. In 1872, t he 
Legislature abolished the off i ce of 
circuit attorney, and provided for 
t he election in each county of a 
prosecuting attor ney . 

"Section 696 1 R. s . 1919, makes it 
t he duty of t he Attorney General to 
i nstitute, in the name and on behalf 
of the atate. all civil auits and 
oth er pr oceedings at law or in 
equity necessary t o protect t he 
r ights and interests of the atate, 
and t o enforce all claims against 
any and all persons or corporations 
in whatever court suab. action may 
be necessary~ This• in substance. 
has been the law •1nee 1868. The 
history of t hi s legislation, as . 
well as a discussion· ot t he powers 
and duties of the prosecuting 
attorneys i~ t his stat e. may be 
found in St at e ex rel- . v. Lamba 
237 Mo. 437,. loc. ci t. 451, 141 
s. w. 665, loc. cit. 6691 wherein 
it is sai d: 

"'Whatever may be t he proper con­
struction of section 970 aa to t he 
duties of the Attorney General, it 
is clear that during all t he t i me 
since t he early terri to rial days 
the local state's attorney has been 
the proper legal representative of 
the state to 1natitute proce~dinga 
in behal.f of the state, and in no 
respect has t hat power been curtail• 
ed by l egislat ion. In a atrict 
historical sense, the prosecuting 
attorney repr esents the state and · 
exercises power s analogous t~ those 
exercised by the Attorney Gene r al 
1n England . • • 
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"In State ex r el. Wear v. Spring­
field Gas & Eleetr1o Co. (Uo. App.) 
204 s. w. 942, i t was held that a 
prosecuti ng attorney had the right 
to maintain an£t1on in a court of 
equi ty on behalf of t he state to 
enjoin a nuisance. But the court 
also stated (204 S. W. loc. ci t. 
946) t 

••we do not wiah to be understood 
as indicating tr~t we t h ink that 
t h e authority to 1nat1tut e and 
prosecute a cause of t he Character 
with which we are now dealing is 
exclusively in tl:B prosecuting at­
torney. Section 9'70, R. s. 1909,, 
would• 1n our judgment. authorize 
the Atto~ney General to institute 
on beha1f of the state equi t able 
preceedinga t o enjoin t he deatructi~n 
of fish in the manner s et out 1n 
plaintiff 's peti tion,' etc. 

• In a dd1 tion to the ape c1f1 c di­
rection contained 1n section 9793, 
supra. it would seem to be the 
gener al policy of t he state, as 
evidenced by its legialat1v.e en­
actments. that t l:e prosecuting 
attor ney is t he proper of f icer tc~ 
ins titute t he proceed~nga 1n questi n~ 
even though the Attorney General 
po.sseas similar pcwers and authorit • 
***<~$*****. 

rom the t'o.regoing ruling it s eems thai t he 
atate•s attorney ls the proper legal r.epreaen at1ve 
to 1ns tute and defend actions in whi Ch the t ate 
and ge ral public are concerned. In State ~ rel. 
Laclede Land & Improvement Go . v. State Tax mm1ss1on 
of Miss uri• 243 S. n. 88~. the Supreme ·Court of t hia 
at a Le seussed t he powera and dutiea or t he ax oo.m­
missio as are prescribed in SectioiJ. 9854, sul>ra, and 
at l. c~ sse. 1t is said: 
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"The state tax commis ion is a non­
descript when i t comes to the asses, _ 
ment of property . The power to 
assess property is ~ixed 1n named 
off icers under t he l.aw. and,. unless 
the Tax Commission Act repeals tha t 
law • such comrLission cannot assess 
property. To rule that such Tax 
Commission Act (article 4 of ebapter 
119, R. s. 1919) repealed the l .aw a• 
to whom the duties wer·e imposed on as 
to the assessment of property would 
be preposterous. No agency of t he 
state has considered that such com­
mission has been given such power. 
The l anguage of the act 1 tself ( s aVft 
some loosely drawn sections. or parts 
of s ectiona) indicates no such pur­
pose . Attar t h e assessment the law · 
provides that t he r e &hal.l be certai~ 
county agencies to ~~ and determtn~ 
t h e wrongs connn1 tted by the assessolj'. 
To hold that t hese agencies were 
disturbed or superseded by t he Tax 
Commission Act woul d likewise be 
preposterous. 

"The Tax Commission Act contemplate• 
that such commission may. 1n a pro~r 
manner, see t hat these several agen iea 
empowered to assess p.ropert y per f o 
t he i r duties, but it does not conte 
plat e that such commission perform 
t heir duties for them. True it is 
that such commission may take evi­
dence as to inequalities of assess­
menta, but t his is for the sole pur~ 
pose of advising t he atate board of 
equalization. \l,hat information, 
that the tax commission gat hers by 
authori ty of law. it can give• and 
should give. to the state board of 
equali-zation. The state board of 
equalization cannot act upon 
individual di s crepancies 1n the 
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orf icial work of its subordinate 
of fi cers. nor can the t ax comDds-
sion (a mere advisory connnission I 
for the state board of equalization) 
go further. The td <mmm1ss1on may' 
gather f a cta to ass i st the s tate 
board of equalization in determining 
whether or not the county property I 
has been assessed properly as in 
comparison with other countiaa in 
t he s tate . The decision ot t h e 
sta te board of equalization ia the 
finality o£ an asses s ment. This 
beeause t he Constitution (article 
10, section 18) ao lodges i t . No 
law can deprive this boar d of ita 
constit utional right to ultimately 
determine t he equalization of prope~ty 
assessments as between the counties~ 
rr. after the stat e board had acted 
(as 1n this catte} , the tax commissioh 
could Change the assessments, then ~he 
conat1tutional board mus t yield to~ 
mer e etatutory board . This is unt -
abl e . Be it remembered that in thi 
ease the relator is asking the tax 
commis sion to act after t he state 
board of equalization has act ed, 
because rela tor aver s t he previous 
a ct i on of t he state board of equil.i­
zation. 

nThe act creating the tax commissiop 
will be r ead in vaLn• 1f the view i~ 
to be taken that 1 t cont~lated. an 
int&rf'erence with the previous methrs 
o£ a ssessing and equal i zing the ass as­
menta of property~ In the oct t he r 
is no indieation t hat the lav~kers 
intended that property shou~d be 
a~seased other than by asses sors 
named by previous laws~ nor 1s the~ 
1n the act i ntimation t hat such oo 
mission should be t he f i nal judi ca-
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tory to pass upon the individual 
cases of irregular or wrongful 
assessments . The tax commission wat 
formed for a purpose. as indicated 
by t he law. Ita purpose was adviaoty 
as to taxation. and as to other t hings 
not here necessary to discuss. It 
was authorised to see that the lawa 
pertaining to revenue wer e enforced~ 
but it was not authorized to assess­
or equalize assessments. These wer e 
left (where the Constitution con­
template•) with the local agencies. 
giving to the commission the power 
to aee that t he laws were enforced. 
Giving the commission t he power to 
see t hat the lawa were enforced does 
not mean that it can usurp any of 
the tunctiona of the bodies over 
which it baa supervision. The as :Jess­
ment of property h~s a rixed meaning 
in our laws. It includes t he act 
of t he assessor. and the boards the~e­
after aut horised to review his acta.1 
Ultimatel y. when t hese agenc~e~ are 
througb with their work• the atate 
board of equalizati on (constitutional 
in authority) completes t he assessm~t. 
We conclude that there 1a no author~ty 
1n law for t his tax commission to 
interfere with any of t he agencies o! 
asseasment. rrom the assessor to the 
state board of equali zation, They can 
gather information for the informati~n 
of the latter board• and s ee t o the 
enforcement ot t he laws • but not other­
wise. As a personal uni t in the assess­
ment of property. such board has no 
power. We would rather put t hi s eas~ 
upon the broad ground than upon the 
more restrict ed one. The acta of 
this tax comn1as1on 1n all cases are 
merely advisory. and not otherwise . 
It r e commends mattera to t he Legis­
lature. but t hey are not binding. 
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We need not discuss these, because 
legi sla tive power is fixed by the 
Constitution." 

le the opinion of the Tax Commission case, 
supra, es not deal directly with the questiqns here 
submltt yet the statements of t he court in that . 
opinion heda some l i ght on t hese ques. tiona. At 1. c. 
asa. t h court i .n this opinion atateat 

"* * * The language of t he act 
i taeU' (save some looael,- drawn 
aect~ons, or parts of aectiona) 
indicates no such purpo~e. * • " 

We do not b 1ow to what sections the co~rt refera 
wh&n it speaks bf loosely drawn sectiona, or ~arts of 
section~?, of this act. Again in the s·e.me opi~ion t he 
court s•id: 

889s 

"* * * The tax oonmission wa·s 
formed f or a purpo ~e , as indicated 
by t he daw, Ita purpose wa.a advi­
sory as to t axation, and as to other 
t hinga not here necessary to disCUSSj• 

**** " 
4gain the court, in this opinion, said ~t 1. c, 

"* * The acta of t hi s tax co~a­
aion 1n all cases .r e merely ad­
visory • and not otherwise. * * • 

Referring baCk to said Section 9854 qu ed above, 
it seeJ t hat t he tax commis s ion 1s gi ven gene a1 super­
Vision ver assessing off icers of this atate d other 
taxing f fi oials and boards and is authorized o take 
su ch me suree as will secure t he propeT enforc ent of 
the rev nue laws of the atate, I n suba~otion of said 
Section 9854 1t aeema that t he l awmaker• inten ed t hat 
t he commission, 1n the performance of the~e dutiea. 
should call upon the a ttor ney general or c1rcu~t or 
proaecu~~ attorneys to as~ist ~ the enforcement of 
t hese laws. It also requires those otf 1c1ala, when 
called ~pon. to assist t he t ax commission in its statu-
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tory d~1ea. The latter part of said subaec~tn 2 of 
subdivision 2 of said Se ction 9854 r equires e prose­
cuting ffi ciala to assist the tax commission 1n any 
litiga~ion whi ch it may w1ah to institute or ·which 
i t may b ecome i .nvolved 1n the discharge of its duties . 

CONCLUSI ON. 

In answer to your f irst question- will l say f rom 
the fo~egoing it is t he opinion of t his department that 
t he State Tax Commission- or ita Chairman. or its mem­
bers- may institute in the name and on behalf of t h e 
State. all civil suit s and other proceedings at law 
or in equity requisite or necessary to proteo~ the 
r1~hta •nd interests of t he State 1n matters ff taxation 
and re~nue" and enforce an7 and all persona, f irms or 
corpor alti.ons in whatever court or jurisdictio~ such 
action may be neoeasary" and also, may appear and inter­
plead, anner or defend, in any proceeding or tribunal 
1n matters of taxation and revenue . and 1n th' execution 
of the 'oregoing power a shall cal~ upon the a~torney · 
general~ prosecuting attorney• and/or ci rcui t att orneys 
ot the St ate to ass i st t he commission in t he perf ormance 
of such duties. 

II. 

~ answer to ·your second questi on on t *e question 
of whetller or not the commission may ins.ti tut• proceed• 
i nga for the r emonl. of orr icera for faUure to perform 
t heir duty~ Section 11202. R. s. Mi ssour i 192~, provides 
as f ollowsa 

nAn1 person elected or appointed to 
any county , city, t own or township 
o£f ice in thia state. except such 
offi cer s as may be subject to re­
moval by impeachment. who shall 
fail personally to devote his time 
to t he per f ormance of t he duties 
of suCh office, or who shall be 
guilty of any wil1tUl or ~audu­
l ent violation or neglect of any 
of1'ic1al duty, or who shall know-
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1ngly or ~llfully fail or refuse 
to do or perform an:y official. act 
or duty whleh by l aw it is his duty 
to do or perform with reapect to 
the executi on or enforcement of the 
criminal laYS o£ the state, Bnall 
t her eby forfeit his office, and may 
be removed t herefrom in the manne~ 
hereinafter provi ded.• 

Section 11203, R. s. Missouri 1929, prqvides aa 
followae 

•When any person has knowledge that 
any official mentioned in section 
11202 of this article has failed, 
p ' r aonally, to devote his time to 
the performance of t he duties of 
auah oft'ioe, or haa been guilty 
of any Willful._ corrupt or fraudu­
lent- violations or neglect of any 
official duty, or has lmow1ngl.y 
or willfUlly fa~ed or refused to 
perfor.m any o~ficial act or duty 
which by ,laY it ••• his duty to do 
or perform with respect to the 
execution or enforcement of t he 
cr Lminal laws of t his state , he 
may make his atf idavi t before any 
person authorisad to admini ster 
oaths, setting f orth- the facta 
con8t1tut1ng such offense and 
fil e the same with the clerk of 
t he court having j urisdiction of 
t he offense. for the use of t he 
prosecuting attorney or deposit 
it with the prosecut ing attorney, 
furnishing also the names of wit­
nesses who have knowl edge of t he 
facta oonst1 tuting such of fense; 
and it shall be the duty of t he 
prosecuting attorney if, 1n his 
opinion, the facta stated 1n sai~ 
affidavit justify the prosecution 
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of t he official charsed, to file a 
compl aint 1n tho c1rcui~ court aa 
aeon aa practicable upon auCb affi­
davit. setting forth in plain and 
concia.e. lan~-uage the charge against 
such official. or the prosecuting 
attorney may ~ile such complaint 
against euch official upon his of­
f i cial oath and upon his own affi­
davit.• 

Secti on 11205• R. s . Ylssouri 1929• prOvides aa 
follow ala 

ttwhen an aff1dav1 t has been ~iled 
wi t h the clerk of the circui t 
court of any county in this state • 
aa provided in the xJreceding sec­
tions of this article. tbe governor 
may. 1n hi s discretion. direct the 
attorney- general. to assist in the 
prosecution against said otfioerJ 
and in case of the refusal of the 
prosecuting attorney or special 
prosecutor. after the filing of 
the aff'idavit provided for 1n 
sections 11203 and 11206 ot t h is 
artic~e. to tile a complaint. the 
attorney-general shall heve author­
ity to f ile a complaint against 
the of f i cial compl ained of." 

It aeems t hat the f oregoing sections set up a 
plan fo,r t he remova1 of officers tor .fai l ure to per­
form t~ir duties . These require the prosecuting 
attorneys and/or attorney general to proaecut~ 8UCh 
oases. 

By r eading these sections with Section 98S.• 
supra. so tar as said S~ction 9854 applies to the 
duties of the tax commission 1n the removal or of • 
fice'ra tor t he failure to perform their off ici al 
duties• we t~ that the Tax Commission. or ry of 
ita members. when they have the knowledge men ioned 
in sai~ Section 11203, could make an aff i davi to t hat 
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et£.ect 
~rea 
that t 
that t 
bera, 
of f ice 
compln 

hich would institute a removal proce 
1ng th&ae two section together it waul 
e answer to your second question would 
e tax commission. or 1ts Qhairman, or 
ould institute t he action for removal 
for nonperf ormance of duties b7 til 

nt mentioned in said Section 11203. 

III. 

i ngs. 
seem 

be 
ts mem­
fan 

t he 

In answer to your third question, and lilaing 
the ]e.r upon the foregoing sections. will ay that 
it is e opinion or this department that the tax 
eo:o:Dnia ion, or ita chairman, or its members_. y 
file · its of certiorari in causes in wh.1 eh i is 
not a . arty, or in ex parte. proceedings, ln o · er 
that ~e interests of the State LD whiah tax t t ers 
ar e in~olved may be pr.operly represented. 

In oonneet1on with this,. we are furthei- of 
the op~ion that such pleadings and actions should 
be f11~ and taken by the attorney general or prose­
cuti ng ~attorney or circuit attorney whose dutf it is 
to assist the te.x commission 1n such matters. 

IV. 

In answer to ,.-our f ourth ques.tion and ol.lowing 
t he ~ing announced above. will say tbat t hi depar-t­
ment is not in a po·si t1on to s.ay just what a rial 
court ul d do as to permit the tax eom:niasio to be 
heard file briefs as amicus curiae on taxa ion mat-
ters p lie in their character, but it appear from the 
~angu~ of said Section 9854 t hat it waa the l intention 
of t he awmaker s that t he oomrnission .. or i ts phairman, 
or any f ita membera.,. might be authori.sse.d to so act 
in mat~ers in whiCh the revenue 1aws ot t he S~ate were 
involvek1. 

v. 
In answer to your f i fth question, will say that 

i t is t~e opinion or t his depart ment that thelpowers 
of t he 1\ttorney general and the other proseou ing or­
f'icers of t he Stat e and the St ate Tax Comm.iss on. in 
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the enfprcement of the taxation and r evenue l41ws of 
t his St~ r e. ar e concurrent and co-ext~n81ve. 

Reapecttully subttdtted 

TYR1• W. BURTON I 
Aas1atarit Attorney $eneral 

APPRO\TEPs 

I. i. B~ (Act1nS~torney Gene?al 

TWBtDA 


