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MUNICIPl L CORPORATIONS: 
ELECTIONS : 

To disincorporate a l ity of the 
fourth class, petiti0n must con­
tain two thirds of q~al ified 
voters and not ~wo thirds of 
registered voters. 

January 24 , 1940 

FIL ED 

Hon. c. w. Detjen 
County qounselor 
St . Lou~ e County 
Clayton, Missouri 

22 
l 

Dear Sitt: { 
i 

we nlre i n receipt of ~our request 
dated J~nuary 19th , 1940, which reads 

for an dpini on, 
as f ollo'Ws: 

"The County Court has a sked me to re­
quest an opi nion from you as to the me~n­
Jing of the term 'legal voters ' as usedl 
i n Section 7065 R. s . Mo. 1929 , pertai~ 
ing to the disincorporation of four t h 

'

class cities, as applied to ::>t . Louie 
County in the light of t he permanent 
~egistration laws pertaining to t hat 
County . 

!"under the permanent registration act 
of 1935, page 230, Section 2, it is 

~
rovided that i n order to vote, a 
erson with all the other necessary 
ualifi cationa must be registe red in 

pis voting precinct , and the prov1sionr 
pf Se ction 8 , La•a of 1939 , page 398, 
~eem to appl y the Act to voters in 
Incorporated citie s , a~though not to 
rnincorporated villages. 
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I 

"In one ease pending before t he County 
Court, involving the disincorporation b 
of a fourth class city, the evidence t 
date seems to indicate that tht re are 
1in excess of 1500 persons qualified to1 
~egister under the provisions of Article 
6 , Section 2 of t he Constitution and t he 
general statute relating to qual~ficatlons 
bt voters, Laws 1939, pa~J 382, ~eetioh 
t017~, but that poasiblJ ohly as few a• 
~00 or eo of them are actu~lly registered. 
~t the term 'legal voters• ' as used in 
~ection 7065 1a interpreted to mean th~se 
persona who have all the necessary quaii-

!1eat1ona to r egister and vote, then 
000 or more names are r equired on a p·-
1t1on to disincorporate, whi le if the 

term 'legal voters' means t hose person+ 
who actnally had a right to vote at t he 
time the petition was filed, as duly 
~egiatered voters. then only about hal f 
ls many namea ~re r equired on the peti~ion. 

• one side of the controversy in the ea~ae 

i
t present pending 1n the (.,ounty Court 
akes the position that all persons qual!• 
led to register are l egal voters unde~ the 

meaning of Section 7065, whether regis~ered 
qr not, while the other side takes the po­
~1tion that it was the intention of th~ legia­
~ature to leave the matter of d isincorporation 
to t he decision of thoae persona who ane 
~egally qualified as registered vot ers,j i.e., 
the only ones, for example, who could determine 
Uhe matter of disincorporation it it we~e 
~eft to a vote of the people rather tha to 
~he Judgment of the County Court. The atter 
~oup further contends t hat t he 1ntenti~n of 
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~he legislature ia indicated by 
~he fact that in proceedings to in­
~orporate an unincorporated town or 
~ity under Section 60Q5 it is neceaeary 
that a majority of the taxable inhabi-
ants join in the petition. because It 
s oae who will be t axed. rather t hai 
hose who are qualif ied to vote . who I 

will be materially a ffected by t he in­
corporation} wh ile i n t he case of dis-

!ncorporation. there be ing no i ncrease{ 
f taxea i nvolved• the decision is lef 
ith thoae peraona who have a right as 

registered YOters to take part in the 
~icipal government." 

Section 7065 R. s. Miaaour1• 1929• reads a$ fol­
lows: 

+The county court of any county in 
*hich a city of t he fonr t h class ia 
located shall have t he power to dis­
i ncorporate such city upon petiti on 

~
f two-thirds of t he legal voters of 
uch city. No city of t he f ourth 
laaa shall be d isincorporated by 

virtue of t h is section.- unless notice 
'Qas been g1 ven o t the intended ap-

~
lication for auch disincorporation, 
J advertisement published in some 
ewapaper published i n t he city prayed 

to be disincorporated. for four weeks 
~ccesaively prior to such application, 

~
d if no newspaper is published i n 

aid city,· then by advert i sing in t he 
ewapaper in such county nearest to 

ch c1tyJ and auch advert~sement and 
notice shall contain a copy of such 
~tition and t he names of t he petition-~ 
i rs.• 
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It will 
petit io 
of two-

be noticed under t he above section t* the 
for disincorporation must bear t he n es 

bir ds of the legal voter• of such cit • 
-

request is for an opini on as to whetler 
or not he two~third s of t he legal voters des ribed 
in Sect on 7065, supra, means two- hirda of t e 
regi .ste ed legal voters. or' two-t r ds of the I voters 
who ar e qualif ied to vote and who ve not re~istered. 

Quaf i f icationa of votere, whic does not tan 
registe ed voters, is set ou t i n Section 1017 , Session 
Laws of Missouri, 1939 1 page 382- knd re~ds a follows: 

l ' 
l 

"All citizens of the Unitel Stat es, 
incl udi ng occupants of soldiers' and 
sailors' homes. over the a~g of twentt­
one years who have r esided i n t h is 
state one year, and i n the county, ci y 
or town sixty days immediately preced 
ing t he election at which they offer o 
vote, and no other p erson ahall be en 
title~ to vote at all elections by th 
peopleJ Provided, each voter shall vo e 
only in t he townsh ip in wh ich he real es , 
or i f in a town or city, then in the 
election district t her e in i n wh ich he 
residesJ provided, fUrther• no i diot 
no insane person,. and no persons whl l 
kept in any poor-house at public expe ae, 
except t he Soldiers' Home at st~ Jame 
and the Confederate Rome at Hi ggi nsvi • , 
or while confined in any public priao 
Shall be e ntit led to vot~ at any elec ion 
under the laws of t his stat eJ nor sha 1 
any pers~n convicted of a f elony or o her 
infamous crime• or of a misdemeanor c n-
nected with t he exercise of t he right of 
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suffrage. be permitted to vote a t 
any ·e lection unless he shall have 
been granted a full pardon} and 
after a second conviction of fe lony 
or other ihf~ous crime . or of a 
misdemeanor connected with the exer­
cise of t he right of suffrage. he 
shal l be fore~er excluded from votingf " 

It wil *l be not iced under t he above sect i on t htt nothing 
is said a s to the registrati~ of t he citizen Uut onl y 
a s t o t e qual i fications of t~e citizen. t t a~ been 
hel d t · t the term "legal vot ers" does not me n "rec.~~ ­
t ered v t ers." 

In the case of Sayman v. Becker, 269 s. ~ 973, 
l.c. 97~1 the court set out the f acts in that case as 
followsF · 

"The petition alleges the act in 
question wa s pas sed by the Fifty-Firs~ 
General Assembly. and that within 90 
days t hereafter petitions purporting· 
to be signed by 5 per cent. of t he 
legal voters in each of eleven ·con­
gr e ssional dis t r i cts were left for 
f iling with the secretary of sta te, 
a nd t he secr e tary 'thereupon duly 
found ' t he numbers of petitioners 
necessary for each of t he districts, 
in order t o make up 5 per cent., of 
the legal voters. to be sta t ed num­
be rs; t hat t he number r equi red in t het 
Twelft h district was 2,317; ' that the e­
a f ter de f endant Charles u. Becker, as 
secretary of sta te. f iled t he said 
r e f e rendum pe titions a f ter counting 
t he names t hereof, a nd finding t he sa.rhe 
were signed by t he following number ~ 
of legal voters' in eleven de signated 
congressional d istri cts. The numbers 
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I given show more than enough in each 
district named. The number of lega l 
signers in t he Twelfth district, f oun4 
by the secretary, is alleged to be 
3,521. (The referee found 3,523 sign4-
tures . ) The steps ther eafter taken 
preparatory to submission are then al~ 
leged, and there is no allegation of 
irregular!ty in t hese . It is then al• 
leged the secretary made h is f i ndings 
from the faces of the petitions a nd 
without other k nowledge of the facta ." 

The cou~t further said at page 978: 

•* -.. It is to be kept i n mind, 
also, t hat t he expert a f fiants 
·seem t " proeeed upon the assump-

ltion that every pet~tioner must have 
been a 't'egistered voter . This as­
sumption 1a not correct either in 
fact or law. * * " 

Alao, in the case of s tat e v. Sullivan, 224 s. w. 
327 , l.c~ 340, t he court said: 1 

•In our judgment t he words 'le ga l 
~oters,' as used i n section 57 of 
pur Constitution. does not ~ean 
t'egistered voters. 

~Registration doe s not add to or 
detr act f rom the quali f ications of 
• voter. Such laws c6uld not do so 
•ithout doing violence to the Conet1-
iution. Such l aws are but reasonable 
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regulations for the orderly exer-
cise of tqe constitutional rights 
of suffrage . They are intended to 
and do apply sol ely to the exercise 
of the cons titutional right of su~­
frage , and not to the exercise of 
any other right which a legal voter 
may exercise . That these reti istratiop 
laws are mere police regulations a p­
plicable to the act of voting only is 
made clear by the eases. In State ex 
rel. v . • ason, 155 Mo. loe. cit . 506, 
55 s. w. 642, this court a pproved the 
following from the text of Judge Cooley. 
·:f. * •• 

The abo~e case is baaed upon the opinion in a New York 
ease entit led In Rez Herman, 108 App. 335, 96 N. Y. 
144, in which the court said: 

"'Objection is also made that the 
signers upon some of the petitions 
are not registered voters . I do not 
think it was t he i ntention of t he 
statute to require that an elector 
or voter should be registered 1n or­
der to join in a cer t ificate of inde­
pendent nomination. And while t he 
words •voter• a nd •legally qualified 

I 
voter OF elector" are used in differe~t 
places , it may be fairly said to em- I 
brace a legally qualified voter . it~­
out necessarily including h is re giatrt 
at t he particular election, he must be 
legally qualified as ap elector or voter 
at general and special eleetions ·with n 
hia district . But i f he should negle t 
to register. and does not think that 
that is a qualifi cation of an elector 
as used in the Constitution and fund&~ 

\ 

i 
1 
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mental s t atute of t he state , and unless 
it woul d clearly appear that a statu t1e 
r egulating t he conduct of elections i~­
tended to go to t he disqualif icat i on b f 
any particular elector or .class of e~c­
tors, such regulation ought not to l~it 
the constitutional right of a voter . ~he 
statute was intended for t h e orderly ~on­
duct of elections, a nd not for the PUT­
pose of preventing o~tizena discharg1pg 
their ordinary dutieh. I t shoul d be ~o • 
construed as to permA.lt such voters and 
electors as are recognized by the Con~ti­
tution to take part 1n all the prelimi­
naries of an eleetiop , and it ie not 
necesaary that he sho;d declare his 
intention to vote at t e election, or 
that be should actual intend to vote . 
It follows, therefore , that the objectio~ 
to t hose signers that were not regist~red 
ia no t well taken. '" 

And, in the case of Stat e v. Sullivan, supra, the court 
turthe r s a id in commenting upon t he opinion in t he 
case of In Rea Herman, supra, as f ollowaa 

•In other words , the r egistration laws 
~re police restrictions on t he exerc1a~ 
~f the voting privilege. a nd are not 
restrictions upon any other privilege 
granted by the organic law. As we vie,; 
lt , if the signer is otherwise a legal 
vot•r• t he fact tbat he is not at t he 
time of signi ng registered is not a bar 

io his right to sign e ither a~ initia­
ive or a referendum petition. The 
rial court erred i n hold ing that t he 
~tition was not sufficiently signed 
~n t he ~ ifth and Fifteenth ~res- · 
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1onal dlstriots." 

CONCLUSION 

In v ew of th~ above authorities. it is t h opinion 
ot this partment that 1n order to d isineorpo ate 
any eity of the .fourth elase it is mandatory t at t he 
petition for disincorporat ion f iled with the c unty 
court mu t contain and bear the names of t wo•t irds 
of t he a l1fied voters of said city. and if t ere 
is more ual1fied voters in said city than t he e are 
register d voters. then two-tbizds of t he reh i t ered 
voters w u l d not be sufficient for ~he count y ourt 
to proce ~ upon the disincorporation of such c ty . 

Re·spe ettully subm1 tte , 

W. J. BURKE 
Assistan t Attorney Ge eral 

• ON 
(Acting ) Attorney General 

WJB t RW 
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