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We J re i n receipt of your r equest tor an dpinion, 

under daie of March 30 ~ 19 40, which reads as f~llows: 

" I oul d like your opinion on a matter of 

i
onsiderable importance here i n Batea 
ounty. It pert a·ina to the applicatio~ 
f Section 4304, 4305, and 4306 1 revis d 
tatutea ot Missouri, 1929 with partie lar 

reference to checka . Under my constru tion 
Qf t hese sections I am tak i ng the posi~1 on 
ilbat t he offenae of g iYi ng a no- funds ~ 
an insufficient f unds check is comm1ttt 

~
t t he place where the check is given e­
ardlesa where the bank is located and 
egardless or the residence or t he part,i e s 
~o the transaction . I n other words I nave 
acted under the a s lr\.Uilpt1on that the frabd , •r any was committed, when the cheek ~ssed 
~nda and was received by the payee or in-
9orsee. 

However, we have a eat many cases in 
which a cheek 1a written in the State l 
Eansas or some other state, placing 1n n 
~nyelope and mailed to a man living he · 

i 
Bates County. The check may or may 

t be drawn on an out of stat e bank. 1n 
bat case, I confess that I do not kno 
ere the of fense is committed but I w l d 
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pr sume that a prose cuti 'm could ·.Je har 
at the pl a ce where t he c!1eck is actual l y 
de i vered , as well as , at t he ')lace '''her4 
t h cneck is ma · l e d . Fr om another class 
of cases we have he r e in Bates County, 
metcha.ndise is sol d by a man living in 
Mi souri to a man l i ving in Kansas . The 
ch ck is g iven by t he Kansas man whil e he 
is in Kansa s a no is drawn on a bank in I 
1!1 souri , a s eumins t he c heck is refuse d I 
by t he bank i n which it arises , whether 
pr~secution can be begun in Missouri or 
mu*t be begun in Ka nsas where t he cheek 
wa' actually v~i tten and turned over t o 
th~ payee . The l a ws of Kansas make any 
ch, ck over $.20 a misde.neanor r egar dles s 
of whether i t wa s a no- funds or insuf"fic~e nt 
fu!'ds check . In Missouri, of course, a 
no fUnds check i s a fe l ony regardless of 
t~ amoun t of the c heek . That is why th 
ma t e r became somewhat important . 

I l oul d like your opini ·m on how br oad 
a ~onstruction ma;y be placed upo.a -cht:: 
ab ve named sect !o:1.s ano wnet.uer or not 
yo feel t ha t a check made i n .tra :-1 sas a nd I 
ma l ed t o a man L 1 • .iss :mri create s an 
of ense i n !<aissouri and whether it l.voul d J 
be possibl e to f ile prosecution on a che9k 
g i en in Kansa s on a " issouri oan1.{ . " 

Se tion 4:304: R. s . !-Uss ouri , 1929 , r ea ds as f ollows : 

"E ery person who , with the i ntent to 
chjat a nd defr aud , shall obtain or at­
te~ pt to obtain, fr am any other pe rson , 
or pe r sons, any 1~1:1ney, prope r t y or val u­
ab e thin6 wha tever by means or by u se 
of any t r ick or deception. or i a l se a nd 
fr~udulent representat i on or sta t ement 
or pre t en se . or by any other means or 
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~ nstrument or device , commonly called 
~the con1'idence game • ' or by means, 
or by use, of any f alse or b08US check, 

~
r by means of a check drawn. w1 th 
ntent to cheat and defraud, on a bank 
n which the drawer of t he check knows 

he has no funds, or by means , or by use , 

~
f any corporation stock or bonds , or 
"1 any other written or printed or 
ngraved instrument. or spurious coin 

or metal, shall be deemed guilty of a 
fe l ony. and upon convic tion t hereof 
qe punished by imprisonment in the stat~ 
P8nitentiarJ for a term not exceeding 
aeTen years . • 

It will b~ noticed th e above section ie entitlek cheats , 
fraud• , bogue checke• etc. , but ie t he main sec£ion under 
which action• of obtaining money under false pretenses 
are til ed

1
• In construing thia section, we are t nclosing 

an opinio~ rendered January 25 , 1940, to Arkley Fr ieze, 
Prosecuting Attorney of Dade County. 

I 

Sect~on 4304 , supra, provides a penalty tot t he 
fraudulent attempt to obtain or obtaining moneyt proper­
ty or val uable t hing. If the information or in~ictment 
brought cl».rging that the de f endant obtained mo~y, 
property ~r val uable thing, the crime is not co itted 
until the money, property or valuable thing bas been 
surrender,~ The venue of t he cauae ot action ie i n the 
county wh:re the money, property or valuabl e th~ng ia 
surrender d to the defendant . It waa ao held i 4 t he 
fol lowing casear 

In t~e case of State v. ~haeffer , 89 Mo . 211, 
l.c . 280, the court said' 

• e entertain no doubt that t he place 
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"Vther e t he money or oods , a re obt a i'led , 
"Vtitbout regar d to where t he repre sentatio~s 
~ere made , is t he pl ace wher e t he party 
ahould be prosecuted . " 

Al sq , i n t he ca se of State v . Lichliter, 9b Mo . 402, 
l. c . 408~ the court said l 

"rt is contended by counsel that , unde~ the 
~acts discl osed by t he evidence , t he crimi­
qal court of t he city of St . Lou is had no 
j urisdict ion of t he case , but that defend­
~nta should have been i ndic ted and pr osecuted 
i n Jasper county, and i n support of this 
oontention has ci ted the case of Stat e v . 
Schaeffer , 89 Mo. 271 . The i ndictment i n 
t hat case was foun~ed on sect i on 1561 , Re­
vi sed Statu t es, and it is there held that 
as t he money obtai ned by t he fraudulent 
repr e sentation was paid to Schaeffer's 
agent i n New Yor k , the of fence, i f any, 
was committed i n New Yor k, i or TILlich a 
prosecution in ~issouri coul d not be ma i n­
ta ined . That case , so f a r froM su staini~e 
~he cont ent ion made , overthrows it , fo~-
~n it t he case of Nor ri s v . ~tate , 25 yni o 
~t . 217 , which is analogou s and on all 
~ours with the case in ha nd, i s appr ovips l y 
9ited and quoted from. There t he de fe~ant 
was a res i dent of Cl ark county , and by 
fraudul ent representations a s to h is soaven­
qy , contai ned in a letter sent by him to 
t he Akron Sewer Pipe Company, l ocated in 
Summit county , induced said company to 
ship him by rail t o c l ark county a lot of 
sewer pipe ; he wa s i .ndicted in Cl ark, 
where he received t he pipe sent by rail-
road by t he Sewer Pipe Company, but t he 
Supreme Court held that t he crime was 
co~tted in Summit county, r emarking : 
•That t he we i ght of au t hority is clearlr 
that t he railroad company was t he agent 
of de fendant for rece i ving t he goods atAkron 
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~d carrying them to Springfield, 
a nd the delivery to it by the Sewer 
P~pe Company was , in legal contempla­
t on, a deliverJ ot the goods t o def­
e dant at Akron. '• 

You ask in your request if it woul d be possible to 
file pro.ecution on a check given i n Kansas on1a Missouri 
bank, anC whe ther it is po ssible to pr osecute ln Mis­
souri on a cheek made in Kansas a nd mail ed to ~ man in 
Misaour1r In answer to moat of t his inquiry I am re­
f erring JOU to the opini on rendered to t he Hon~ Ar kl ey 
Frieze which is t ~cloaed. The prosecution und~r See. 
4304, au~ra, woula depend on ~11 of t he f acts ~nd c i r­
eumatanc.s . 

In ~he case of State v . Gritzner, 134 Mo. 512, 
l.c. 526• the court saidz 

~It seems quite apparent, from the 
~anguage of t he statute, that t here is 
4o intimation therein contained that 
tt was intended to operate extra-terr1-
torial1y (even granting sueh powee in 
~he legislature thus to make it opera- 1 

~ive) . Indeed, it appears very obvious 
from aection 3933 that t he off ense 
Qogni zable by it and its associate see- 1 
tiona is one perpetrated alone and punish­
• ole alone within our borders. 

FUrthermore , the offense , i.f one was 
~o~tted, was commi tted alone wit hi n 
~e jurisdiction of the sovereignty 
o£ t he state of I llinois . One state 

~
n not, speaking generally, ' provide 
r the punishment . as crimes, of acts 
mBdtted beyond t he sta t e boundary, 

*
cause such acts , if offe nses at all, 
at be offenses against the sovereigntr 
t hin whose l imits they have been done• ' 

Cooley 's Const. Lim., supra. 
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ow. no offe ~se certainl y wa s conmitted 
until and unless cowmunication wa s es ta~-

~
shed be tween t ne mine of ce fenc an t a nd 

ne brokers in ChicaLo, towit , whe n t he 
l egram r eached that point . because . 

until that junctur e , no offer to buy 
or to sell or oth~ rwise agree cou l d have 
Qeen made . 

~n a ?.'Or~. the case s ·cana s ner e , · co need~ 
~ng t he r e ception O.J..~ t r1e 1:1ele0 r ams . as :if 
defendant i n Sla ter had spoken to ~is 
brokers i n Chicatio over a lo~ dlstance, 
t~lephone, when of course bu t one ocinipn 
coul d be enterta ined as to the l ocus wh~re 
t e offer wa s made , and co nsequently t he 
crime commit ted. And it has been ruled 
in t his s tat e , as well a s elsewhe r e . that 
a person can not be punished i n t his et~te 
wPe re t he offense was actually consummated 
i n anot her sta t e , even t hough some act 
constit uting a pa r t of t he offense . or 
maki n6 the offense possible , was co~~itted 
w~thin t his sta t e . St ate v . Shaeffer , 89 
. 'P• 271; \'iorks, Cour t s & Jurisdict . 470~ 
ahd eases cited. " · 

Al so i n t he case of ex parte Ha ~ond, 59Ft {2d) 
683 , l.c. 685 , t he court said: 

"~~- * * I t has been he l d that t h e of femse 
ot obtaining money under false pr e t ense ' 
ip commi t t ed , if and when and where t ne 
v~ct~ pa r ts with his m~ney a s a r esult ol 
t he f alse pretense s . rh.is was t.'le view ex­
pressed by the· Cal iforni a uistr ~ ct Court 
o~ Appeals i n People v. ~hapman, 55 Ca l j 
A P• 192• 196 , 203 ~· 126, 128 , where t e 
c urt saida ' Withou t doubt , the er i - e o 
obtaining money -or propert y by f alse ore ­
tenses is consummated at t '.,e olace where 
t i e money or pr operty i s obtained fro~ 
t e defrauded person, r egardl ess of whe~e 
t e fals e pr etenses may have been made , I 

\ 
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nd ther efore t he place where the 
oney or proper ty is obtained i s the 
l ace where . ordinarily. the venue shou d 
e laid . Peopl e v. Cummings , 123 Cal • 

. 69 , 56 P. 898 . In State v._ Shaet'f'er, 
9 Mo. 271• 1 s. w. 293• t he defendant , 

o was prosecuted in t he Missour i 
ourt for obtaining money by false pre­
enses, had drawn a draft i n that state 
n the bank a ccount of t he drawee in Ne 
orkJ t he money be i ng coll ected t hrou 
he agency of t wo other banks in New 
ork and Mi s souri , respectivel y. I t 
a s hel d t hat t he money was obtai ned 
n ~ew YorkJ that t he refore t he crime 
as consummated i n that stat e and not 
n Missouri; and that. as a consequenc , 

H1ssour1 court bad no jurisdiction.' 

he rule is simil arl y s tated in rlishop ' 
ew Cri minal Law, P• 65, vol . 1, ch. V , 
ec. 110. The rul e is thus stated in 
ord v . o. s., 273 u. s. 59 3. 47 q . Ct . 531, 
40, 71 L. Ed . 793: 

'"Acts done outside a jurisdiction. but 
nt ended to produce and producing detri 
ental effects within 1t • justify a sta e 
n punishing .the cause of' the harm as i 
e ha d been present at the effe ct . if t e 
tate should succeed in getting him wit ~ 
n its power " ( Strasahe1m v~ DaiLy, 221 

S. 280 • 31 S. Ct ~ 568~ 55 L. Ed. 735 ) 
* * * • . .. 

I f cheek shoul d be mailed to a f t he 
state of Missouri and not hing was obtained on t 
a l though t he check was a bad cheek, no crime wo 
co~itte in t he state of Missouri , f or the r ea 
t he atte pt to commit t he crime was not cons 
t he stat of Missouri. It was so he l d i n t he ·c 
Stat e v. Bl ock, 62 s .. w. (2d) 428• -l.e. · 431. · wh 
court sa dt 

e check, 
l d be 
on t hat 
ted i n 

of 

• 
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" l n other words• unle s s Oleatha Jonee 
a~eed to participate in the fraud , 

~
ere can be no cr i me charge d a gai nst 
i s respondent, because Oleatha Jones 
d a right to abandon t he criminal 

attempt originated bi t ni s respondent . 
T.Pe re is no alle 6 ation in tne indict­
m~nt that Olea tha Jones ha d a greed upon 
·t.re plan to defraud t his insur ance com­
p~y. It would eertai ~ly be necessary 
~or her to participate i n t he plan lead~ 
1pg towards its commiss ion. Respondent 
~d no authority to settle t hi s claim 
for Oleatha Jones or to do anything on 
her behal~ in the settlement of this 
ctla1m.. The indictment further falls 
tb allege that t he a sents of the in­
surance company had agreed to the settl~­
ment of the claim for t he amount asked 
b~ respondent. or in fact for any amoun~. 
A 1 the indictment alleges is t he mere pres­
e tat ion of t he claim w1 th an offer or 
demand of settlement for a sum certain~ 
and. even with a criminal intent. that 
would not constitute a crime . At beat , l 
the indictment alleges a mere preparatibn 
to co~t a crime where no overt act ia 
~lleged to have b~en done 1n t he consum~ 
~tion after such preparations." 

In prosecution of crimes committed under S~c. 
4304• su~ra, t he venue ia in t he state or coun~r where 
the orim~ was consummated, but where an a t tempt has 
been made to commit a cr ime under Sec . 4304) supra , 
and was QOt consummat ed the venue of the attempt would 
be in th~ state or county where t he attempt co;be~~ed 
and not ~here it was supposed to have been con~ted. 
It was so held in t he case of Sta t e v . Terry, 109 fo. 
601• l.c~ 622• where t he court aaida 

~e charge in the ease at bar is not 
of a consummated crime , but of an atte~t 
~o commit t he crime. Such attempts are 
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nizable 
r ton on 
• 288. 
r efore . 
t e . " 

i n t he place where made. No. 1 
Criminal Law, 9th Ed. sees . 
The venue of t he offense, wa 
properl y l a i d a s being 1n t h s 

CO '~CLlJSION 

In view of t he above authoritie s and encl osed opinion, 
it is fUrther t he opi nion of t hi s office that wlerc a 
che ck is ~ade in Ka nsa s and mailed to a man i n . 1ssour1 , 
where mon y, propert y or otner valuable t .u. i n6 1 obtained 
f r om a ma in ~issouri, t ne cri~e or ootainino oaey under 
false pre enses under 3ec. 4304 na s been co~t ed a nc th e 
venue of t he crime is ·in t ne state of r• i ssouri . Of course 
all of t he el ements of obtaining money under f a+se pre ­
tenses mu( be pr oven as set out in the encl ose! opinion 
to t he Ho arabl e Arkley rl'ieze . 

It i furt her t he opini on of t h is departme t t~t 
it make s differ ence where the bank i s located, for 
t he r eason that t he check is onl y known a s evid~nce of 
t he t rick~and deception and is cons dered as a eans, 
instrumen or device used in the confi dence gam • The 
question f where the bank 1s loca ted does not nter 
into t he laments of obtaining money under fals pre­
tenses un er Sec. 4304, su~ra . 

II 

c e et t on 4305 .... • s . :"o ., 1929 , r eads a s fol~ows: 

" In)' person who• to procure aay a r t ic l e i o~ t hing o f value·, or for t .le payment oft 
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( 

;
ny pa s t due debt or ot her oblibat i on 
f what soeve r for m or nature , or wuo, 
or any other p~ rpose SI~ll make or 

qr aw or utter or delive r , wi~n i ntent 
~o defraud any check , dr aft or or der, 
~or the payment of money , upon any banK 
or ot her de pos i tory , ~nowins a t t he time 
of aueh making, drawin3, u t t ering or 

~
livering, t ha t t he make r , or drawer , 
s not suf fic i ent funds in, or credi t 

ith such bank or other ~epository, f or 
t he payment of such check, draft, or 
o~der, i n f ull , upon its presentation , 
shall be guilty of mi sdemeanor , a nd 
punishable by i mprisonment f or not more 
than one year , or a fine of not more t~ 
ope t hou sand dollar s , or by both f i ne a~d 
ltlprisonment." 

Seet l on 4306 n . ~ . Mo •• 1929 , reads as f oltows: 

"As aLains t the maker or drawer t he r e of t 
t~e maki ng, drawi ng. u tter ing or deli ve -
ipg of a cheek, draf t or order , paymen t 
or which i s refused by t he drawee, shall 
be pr~ f acie evide nce of i ntent to 

atraud and of knowl edge of insuff ic i en 
nda in, or credit wi t h , suc.h bank or 

o her depositary , provide d such rnaker . 
or drawer shall aot hav3 pa id t ne drawe, 
t~reof t he a mount due t her e on, ( togeth~r 
w!th the drawee t hereof t he amount due 
t~ereon) , together with all cos ts and 
protest fees , within f i ve da ys a f t er re~ 
c' i virig not ice t ~at such check , dr a f t 
ot order has no t bPen paid by t ne dr awed . " 

Sect~on 4305, supr a , provide• for t he criminal prose ­
cution ot one who draws money , writes a check o utters 
a check upon a bank i n which he has an ac count t whose 
account ia i nsuff icient to cover t h e c heck. Th1s 
section d~fters from Sec. 4004, supra , in that ~der 
See. 4304~ t he de fendant must be charged with n~~ having 
any money i n t he bank upon which he uses t h e c h eek ae 
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a fal se r bogus check ;;.'1 t h intent t o cheat r..n defraud . 
Under Sec. 4305 , supra , it is only a misdemean r and 
under Section 4306, supra , the prima facie evi ence of 
an inte to defr aud i f t h e check has not been made good 
within f ve days after receiving a written not ce t h a t 
the a cco nt was insufficient to cover t he chec • In 
your req est you inquire if it i s poss i bl e to i l e a 
prose cut on on a check gi ~en in Kansas on a M1 souri 
bank. 'I am presuming t hat you desil'e to know hether 
a check iven in Kansas on a ?~s souri bank whi h is 
i nsuff i ent can be prosecut ed in Missouri . T e gi st 
of the ction, under Sec. 4305 , supra , i s t he rawing, 
utt er ing or deliver ing of t h e Check and if t he check 
is gl ve in Kansas on a !fJ.ssouri bank 1 t would not be 
a viol at on of Sec. 4305 , supr a , i n Mi ssour i • or t he 
r eason t a t t he venue on the giving of the che k would 
be in K sas and not Jassour1 . In the case of State v . 
Felman , 0 s . v. (2d ) 683 1 1 . c . 684, t he cour said: 

In 
of t h s 
Sec . 430 
\Ther e t 
to defr 

"There are sever al r ea sons why the d~r­
r er of t h e eviden ce should h ave been sus­
tained . As wi l l be observed from a eading 
of sect ion 4305, the check , draft , o or der 
must h ave been uttered with int ent t de­
fruud, knowing at t h e time of such d awing 
that t he drawer has not suff icient nds 
in, or credi t wi t l , such bank or oth r 
depos itory . 11 

CONCLUSION 

i ew of t he a .ove au t horities , it is e opini on 
apart ment t hat t he venue of an a ct i on under 
and 43061 supra , is in the county or s t a te 
defendant drew, uttered or delivered wit h i nt ent 

d , any check, draft or order. 
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It is further t he opinion of t l-l is department t '..-.at 
i f a res~dent of Kansas g i ve s a cheek to a res~ent of 
Mi s souri on a Mi ssouri bank, which is insul f icie t and 
the chee is drawn, uttered or delivered in Ka sa s 
t he re ean be no criminal prosecution in t he St~te of 
~i ssour1 under Sect ion 4305 h . s. Ui saour1. 1929 • 

• 

Respecttu.lly aubm1t ted. 

W. J . BURKE 
Assistant Attorney &e neral 

A£-PROVEDa 

cOVEtt R. HEWITT 
( Acting ) Attorney General 
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