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Honorable Donald B. Dawson ‘
Prosecutiing Attorney

Bates County
Butler, Missouri

|
|
|
Dear Sin: |
|
This 1s in reply to yours of recent date wheree
in you submit the question of the powers and duties of
a township road oversecer in regard to the removal of
crossi and driveways over dltches connecting highe
ways with private property.

Involved in this question is also the guestion
of whether or not the road overseer, in cleani out
a ditch, destroys and tears up a bridgo or culvert lead-
ing from the highway on to private property, it the
obligation and duty of the land owner %o replace the
bridge Qr culvert at his own expense, or is it the duty
and obligation of the road overseer to do this.

Pertaining to the powers and duties of!road
overseers in such guestion, I find that Section 7932,
R. S. Missouri 1929, provides as followss '

"All drivewsys or crossings over .
ditches connecting highways with
the private property shall be made
under the supervision of the over-
seer or commissioners of the road
districts. Any person or persons
who shell willfully or knowingly
obtstruet or demage any public roaed
by obstructing the side or cross
drainege or ditches thereof, or |
by turning water upon such roed |
or right of way, or by throwing
or depositing brush, trees, stumps,
logs, or any refuse or debris what=
soever, in said road, or on the
|
|
|
|
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sides or in the ditches thereof, or

by fencing across or upon the right

of wey of the same, or by planting

any hedge or erecting any advertising
sign within the lines established for
such roed, or by changing the location
thercof, or shall obstruct sald roed,
hichway or drains in any other manner
whatsoever, shall be deemed guilty
of a misdemeanor, and, upon conviction,
shall be fined not less than five dol-
lars nor more than two hundred dollars,
or by imprisonment in the county jail
for not exceeding six months, or b
both such fine and imprisonment. e
road overseer of any district, or
county highway engineer, who finds

any road obstructed as above specified,
shall notify the person violating the
provisions of this section, verbally
‘or in writing, to remove such obstruction.
Within ten days after being notified,
he shall pay the sum of five dollars
for each and every day after the tenth
day of (if) such obstruction i1s maine
tained or permitted to remainj such
fine to be recovercd by suit brought
by the roesd overseer, in the name of
the road district, in eny court of
competent jurisdiction.™

Section 7874, R. S. Mliosourli 1929, is mlso
pertinent to the question and 1t provides as fpllows:

"It shall be the duty of the rocad
overseer to keep the roads in his
district in es _oo0od repair as the
funds at his command will permit,
He shall st all times conform to
the plans and specifications and
instructions of the county hi hway
engineer for the ch:sracter of the
work in question."

In speaking of the implied powers of the overseer,
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by virtue of the foregoin; sections the Supreme Court,
in The State ex rel. Falres v. Buhler, 90 Mo. 560, 568,
said:

"Section 6941, of chapter 147,
supre, provides, among other

things, thatg "The several

county co.rts shall divide their
counties into convenient road
districts, and shall appoint a

road overseer for each district,

and furnish him with the boundaries
thereof, end, at the February term
of the court iIn each year, the

court shall appoint a suitablo per=
son In each district to esct as overe
seer for the next ensulng year. # #
It shall be his duty to keep the roads
in his district in good repair, ac-
cording to the provisions of tiis
chapter, # # # ' Other sections
point out specific circumstances
under which he may be ordered by

the county court to remove fences
and other obstructions frm public
roads, none of which, however, have
any application to the case at bar.
It may also be conecluded that, under
the generel powcr confer.red by sec-
tion 6941, supra,=--'to keep the roeds
in his distriet in good repair'--
thet 1t was the duty of defendant,
as such oversecr, to remove any and
all fences and other obstruetlons,
if any, from any of the public roads
in his sald district.®

It would seem from the ruling in the above case
that under the general powers conferred under the fore-
going sections that it is the duty of the oversecr to
remove any and all obstructions from any of the public
roads in use in his district. The foregoing sections
refer to road oversccrs under the general roed law.

Since your county 1s under township organization
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1f there is any special law applicable to townships,
then that must prevaill over the foregoing general
stetute. Section 8148, R. 8. Missouri 1920, which
applies to rosd overseers in counties under township
organization, provides as follows:

"All roed laws of this stote shall
epply to counties under township
organization, unless by their terms
limited to counties not under town-
ship orgenizations, or in oonflict
with the provisiona of this law,®

And Section 8156, R. S. Misscuri 1929, which
is a part of the road law as it cpplies to counties
under township organization, provides in part as fol-
lows:

"(a) It shall be the duty of the
road overseer to keep the rocads in
his district in as good repair as
the funds as his command will pere
mit, & # # & & # & * & & & & » & "

The provisions of Section 7932, supra, indicate
that the driveways or crossings from private property
to the publiec road shall be bullt and constructed under
the mipervision of the rosd coverseer. The languai e of
this section also indicates that the lawmekers intended
that the individual who constructs such a driveway or
erossing must assume responsibility therefor; that 1is,
he must bear the expenses thereof and if it has ob-
structed the highway in any manner, he is guilty of a
misdemeanor, and if he fails to remove such crossing
or driveway after having been glven notice tlhereof,
he is liable for the payment of five dollars per day
for each day he permits the same to remain,

The powers and duties of the road overscers .
are statutory and, of course, must look to the statutes
for whatever asuthority they exercise by virtue of hold-
ing thet office.

While the case of The State ex rel. Falres v.
Buhler, suprs, indicates that the overseer has implied
power to remove obstructions from the highway, yet we
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think the lawmakers, by the special provisions of Sec-
tion 7932, supra, have set uy a procedure for the road
overseer to pursue in case a person obstructs a high-
way ditech by plaecing a crossing or driveway acoross it

so that he stops the free flow of water along the ditch.
If after the rosd overseer has pursued that coursec,

then if the obstruction is not removed, under the Faires
ease, suprs, he would be authorized to remove the same.

road overseer to replsce & crossing or drivew across

a road diteh, we think he would have no authority because
such an expenditure would fall in the class of paying

out public funds for private purposes which is pro-
hibited by Section 46 of Article IV of the Constitution
of Missouri,

In the sbsence of a statute nuthorinin% the
a

By Section 7932, suprs, the lawmakers have ap-
parently contemplated tﬁnt the crossing and driveways
across rcad ditches may be constructed under the super-
vision of the road overseers. It seems that when such
a course is pursued, then the controversy between the
property owner =nd the overseer would not arise., Of
course, if a road overseor is acting arbitrarily and
insisting on the removel of a crossing or driveway
which does not obstruet the highway, the party com-
plained ageinst could sct that up as a defense in the
action asuthoriged under saild Section 7932, in which
caze 1t would be a question of fact whether or not

the crossing or driveway obstructs the ditch. If it
.1s found that the diteh 1s obstructed, then under said
Section 7932, the owner of the driveway or crossing
would be liable for the penalties provided thereunder.

CONCLLSION

From the foregoing it i1s the opinion of this
department that in removing obstructions from rosad
ditches the overseer is required to follow the pro-
visions of Section 7932, R. S. Missouril 1929, before
he would be authorized to remove such obstructlions
himself.

We are further of the opinion that if the
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road overseer removes a driveway or crossing leeding
over a ditch to the public highway thet there is no
duty or obligation upon him to replace the s and
thet he would not be authorized to expend public
funds for that purpcse. |

Respectfully submitted

TYRE W, BURTON |
Agsistant Attorney Gpneral

APPROVEDs

W. J. CURKE
(Acting) Attorney General
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