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Dear 

This is in reply t o yours of recent da 
in you _ubmit t he question of t h e powers and d 
a towns p road overseer in regard to the r omo 
cross! s and dri veways over ditChes connect! 
ways wi h private property . 
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Involved in this question is a lso the ueation 
er or not the road overseer- 1n clean! ou t 
destroys and tears up a bridge or cul ert lead• 
t h e highway on to private property. 1 1t t he 

on and duty of the land ormer to repla e t he 
r culvert at his own expense• or 1s it t he duty 
gation of the road overseer to do t~s . 

Perta1n1nt; to the powers and duties of road 
oversee a in such question~ I find that Sectio 7932, 
R. s. ssouri 1929• provides as f'ollows z 

•A~l dri veways or crossings over 
ditches. connecting highways with 
the private property ahall be made 
under the supervision of t he over­
s eer or commissioners of t he rond 
di stricts . Any person or persona 
wh o shell willful17 or knowingly 
obstruct or damage any public road 
by obstructing t h e side or cr os s 
drainage or ditches t her e of, or 
by turning water upon such road 
or right of way , or by throwing 
or depositing brush. trees. stumps~ 
logs , or any refuse or debris what• 
s oever. 1n said road , or on the 
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s ides or in the ditChes ther eof• or 
by fencing across or upon the r ight 
of way of t h e same , or by plant ing * 
any hedge or erecti ng any advertisi 
sign wi t hin the l i nes established f r 
such road• or by Changing the locat~on 
t hereof• or Shall obstruct said roaJ• 
hi£hwoy or drains in any ot her mann r 
whatsoever, shall be deemed guilty 
of a misdemeanor, and, upon convict on. 
shall be f i ned not leas than five ~1-
lara nor more t han two hundred doll ra, 
or by imprisonment in t he county j 1 
for not exceeding six months, or by 
both suCh f ine and imprisonment . e 
r oad overs eer of any distr i ct , or 
county highway engineer. who f inds 
any road obstructed as above specif;ed, 
shall notify the person violating t 
provisions of t his s ection. verboll 

·or in writi ng• to remove suCh obstr~ction . 
Wit hin ten days after be i ng notifi~e , 
he shall pay the sum of f ive dollar 
for each and every day after t he t e 
day of ( i f) suCh obstruction is ma 
tained or permitted t o r emai n ; such 
fine to be recovered by suit brought 
by t he road overs eer, in t he name ofj 
the road district , in any cour t of 
competent j urisdiction." 

Se ct i on 7874, R. s. M1 sour! 1929, is ~lao 
pertine~t to t he question and i t provides as flllows: 

"It shall be the duty of t he road 
over seer to keep the roads in his 
district in as ~ood repair as t he 
f unds at his command will permit . 
He shall at all t imes conf orm t o 
the plana and specif ications and 
instructions of t he county hibbway 
engineer for t he ch~racter of the 
work i n question. " 

Xn speaking of t he impl ied powers of ~e overseer, 
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by virt e of the foregoinb sections the Supre Court, 
in The t ate ex rel . Faires v . Buhler, 90 Mo . 560, 568 , 
sa1dl 

•section 6941. or chapter 147, 
supra . provides, among other 
things , that a ' The several 
county covr ts shall divide t heir · 
counties into convenient road 
dis t ricts, and shall appoint a 
road overseer tor each district , 
and furnish b±m with the boundaries 
thereo~, and, at the February term 
of t ho cour t in eaCh year t he 
court shal l appoint a sui table per­
son i n eaCh district to act as over 
seer for the next ensuins year . ~ * 
It shall be his duty to keep the ro~s 
in his district 1n good repair, ac­
cording to the provisions of tt~s 
Chapter. * * * ' Other sections 
point out speci f ic ei~oumatancea · 
under which he may be ordered by 
the count y court to remove fences 
and other obstructions fr~m public 
road a , none of which, h 0wever , have 
any appli cation t. o the case at bar. ~ 
It may also be concluded t hat. under 
the gener al power confer r ed by se o­
tion 6~, supra,--' to koep the road 
in his district in good ropair '--
thct it was tho duty of defendant , 
as such overseer , to remove any and 
al l tenoea and other obstructions , 
if any, from any of the public roads 
in his said district . • 

It woul d seem from the ruling Ln t he a ove ease 
that under the general powers eonf'erred under he fore­
go~ sections that it is the duty of t he over eer to 
remoTe n and all obstructions from any of th public 
roads i uso in his district. The foregoing s otions 
refer to road overseers under the gener al road 

~ince your county is under townahip or ization 
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1! t her e!1s any special law appli cable to town 
t hen tha must prevaU ovor tho foregoint) gen 
statute . Section 8149 , R. s . Miss ouri 1929, w 
applies o road overseers in count ies under to 
organize ion. provides as t'ollows: 

8 All road l aws or this stnte ahall 
apply to eountioo under township 
organization. ~eas by their terma 
11m1ted to counties not under town­
ship organization•.- or in conflict 

h
w1 th the provls.ions or thin law . .. 

Seet1on 8156• R. s . Missouri 1929, 
1s a · par ot the road law as it npplios to co 
under toWnship organization, provides in part 
lowat 

•(a) It ahall be the duty or t he 
road over seer to keep the ronda in 
his district 1n as 6 00d repair as 
the funds as his co~d wil l per-
mit, * * .;t * * * * * ~ * * * * * • 

which 
ties 
a f'ol-

e provisions of Section 7932, supra. Lnd1eate 
that the dri veways or crossinga from private opert y 
to the p bl1c road shall be buil t and construe· e d under 
the mper a1on ot the road overseer. The l a ace of 
t his see ion al so indicates that the lawmakers intended 
t hat the individual who oonatruets auch a dr1v way or 
crossing must assUDl& reaponaibilit7 theretorJ e.t is , 
he must ~ar the expenses thereof and if it ha ob­
structed the highway in any manner, he is gull 1 of' a 
m1sdeme~or• and 1-.f he fails to remove sueh ez· ss1ng 
or dr1v ay after having been given notice t le of, 
he is li ble f or the payment or five dollars ~r da'J 
for eaeh day he permits the same to r emain. 

The powera and duties of the road oYer eer a 
are statut ory and• of course , must look to the atatut ea 
for What.Yer authorit y they exercise by virtue of hol d­
ing tha t office . 

l e the ease of The State ex rel . Fa rea v. 
Buhler. pra. indicat es that the overseer haa Lmplied 
power to emove obstructions from the highway, yet we 
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lawmakers , by the s pecial provisions of Sec­
• supra , have set Uy a procedure for he r oad 

overseer to pursue Ln case a person obstructs high-
way ditc by placing a crossing or driveway ac oss it 
so t hat e stops the free f low of water al ong he ditch. 
If after t he road overseer h as pursued t hat oo rae . 
t hen if he obstruction is not r emoved , under e Fairea 
ease , su ra, he woul d be aut horized t o remove he same. 

the absence of a sta tute authoriz 
r oad overseer to replace a crossing or drivowa 
a ~oad d~tch, we think he would have no author 
such an txpenditure would fal l in t he clas s of 
out publ c funds for private purposes whi ch is 
hibited y Section 46 of Article I V of the Co 
of' JH. s sot:ri. 

the 
across 

t y because 
payi ng 
pro­
titution 

~ Beetion 7932, supra, the lawmakers 'ave ap­
parently contempl ated that the crossing and drtvewaya 
across r oad ditChes ma7 be constructed under t~e super­
vision of t he road overseers. It seems that Vllen such 
a course is pursued, t hen the cont roversy betw en the 
property owne~ snd t he overseer woul d not aria • Of 
course . ~f a road over s eer ia acting arbitrari y and 
1naiating on the r emoval of a crossing or driv way 
whi ch do s not obstruct t he highway, the part7 com­
plained gainst eould· set that up as a detense in the 
action a t horized under sai d Section 79321 in hi eh 
ca se it ould be a question of' fact whether or ·not 
t he eros i ng or driveway obstructs the ditch. If it 

.is found that the ditch i s obstructed, t hen un er sai d 
Section 932, t h e owner of t he driveway or cro~sing 
would be l : able f or t he penalties provided theneunder . 

CONCLt...SION 

From the f orego·:ng it ia the opi nion of t his 
departme~t t hat in removing obstructions from ro ad 
ditches the overseer is required to follow the pro­
visions of Section 7 932• R. s. Missouri 1929 , before 
he woul d be authorized to r omove such obs truct~ons 
hims0lf. 

We are further of' the opinion that if th e 
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road ov rseer removes a dri veway or crossing 
over a itCh to the public higb~ay that there 

a.ry 1., 1940 

duty obligation upon h~ to repl e ce t he ~ 
that he would not be authorized to expend pub c 
funds f r that purpcse . 

Att orney General 

TW :DA 

TYRE W. BURTON 
Assistant Attorney 


