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Hon. L.. Cunningham , Jr . 
Prosecut ing Attorney 
Camden County 
Camdenton , kissouri 

Dear ~irs 

We are in receipt of your letter of December 
4 , 19,0 , in which you request an opinion from this 
Depa~tment aa to the advisibility ot your local 
County Court procuring insurance on county proper ­
ty, through the County Clerk , as agent of an in­
surance co1apany. \Vhile t here are a number of 
statutes prohibiting public officials tram be­
coming interested in contracts which enure to and 
bene.fit as individuals , we are unable to f i nd any 
statute speciticall J mentioning a county clerk, 
and it t herefore becomes necessary to consider 
the appli cable common law rules . 

The general rule con cerning this question 
is stated in Vol . 46 c. J. P. 1037 , Sec . 308, as 
fol l ows: 

"A public office is a public trust 
and the holder t her eof cannot use it 
directly or indirectly for a personal 
protit ; and officers are not per ­
mitted to place themselves in a po­
s ltion in which personal interest may 
come i nto conflict with the duty which 
they owe to the public. Thus public 
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orricers are denied the right to 
make contracts in their o~ficial 
capacity with themselves. or to 
become interested in contracts thus 
made . or to take contracts which it 
is their official business to see 
faithfully performed; and a board 
cannot make a legal contract with 
one or its own members in respect 
of the trust reposed in it . Vihere 
two boards are created by statute. 
one having power to make appoint· 
ments to another and to supervise 
its actions, it is illegal for the 
first boar~ to appoint members of 
the first · board to the second board. 

"In the discharge of his duties the 
offi cer must be disinaterested and 
~partial, and he cannot at the same 
time act in his official capacity and 
as t he agent of one of the public 
whose interests are adverse to those 
of another. 11 

In the ease of Nodaway County v . Kidder, 344 Mo . 
795, 129 s . w. (2d) 857 , t he court, recognizing the 
eommoD law rule of public policy, held that an alleged 
contract between a county court and the presiding judge 
thereof purporting to employ the &roresaid judge •t 
Five ( ~5 . 00) Dollars per day and mileage, was not only 
void under t he expressed t erms of Sect ion 2oag, R. s . 
Mo . 1929 , but also void as a~ainst public policy. 
The court said aa follows: (129 s . w. (2d) , l.c. 861) 

"Appellant's alleged contract was 
also void as against public policy 

.. 
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regardless of the statute . A member 
of an of ficial board cannot contract 
with t he body of which he is a mem­
ber. The election by a Board of 
Commissione rs of one of its own mem­
bers to the of fice of clerk and agree­
ment to pay him a salary was held void 
as against public policy. Town of 
Carol ina Beach v. Mintz , 212 N. c. 
578, 194 S . E. 309 J 46 C. J . 1037 , 
See. 308. " 

The North Carolina Case , sup r a , quotes wit h 
approval the followi ng l anguage trom Davidson v . 
Guilford County, 194 s . E. l . c . 313: 

a ' Independently of any statute or 
precedent, upon the general princi­
ples of law and morality , a member 
of an official board cannot contract 
with the body of which h e i s a member . 
To permit it would open t he door wide 
to defraud and corruption. The otrer 
membe~a ot the board 1n'allow1ng com­
pensation thus to one of their members 
would be aware t hat each of them in 
turn might receive contracts and good 
compensati on ,. and thus public office, 
instead of being a public trust , would 
become, in the language of t he day, "a 
private snap . " •• 

ln determining whet her the situation suggested 
by you would be against public policy, as above 
set out , we should consider some of t he actual situ­
ations which might arise in connect ion with the 
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issuance of a policy of insurance , or which would ~ise 
in case of a loss wi t hin the t erms of the poli cy . The 
membe~ s of the county court are prohibited from enter­
ing into contract with the county by Section 2089 R. s . 
Missouri, 1929 . J 

We know , as a matter of practice, that t he county 
clerk s its with the county court when in sessi on, making 
a record of t he proceedings and it is quite common for 
h i m to express an opinion as to some matters before that 
court f or consideration. He is, 1n a sense , the a gent 
of t he court and of t he county, for many purposes. He 
is required by statute to keep t he recorda of t he accounts 
due by, and to, the county . In t he event of a loss in­
volving county proverty , or part i cularl y furnishings or 
records per taining to the county clerk ' s office , t he 
county clerk must necessarily make the proof of loss , 
placing hi s valuation on the property de~troyed. 

In t he event of a f ailure to pay the premium the 
company , which t h e county clerk represent ed as a gent, 
would ~atitute proceedings a gainst the county by aerviee 
on the county clerk, its own agent. It is possi ble that 
some of t he conflicts of i nterest s uggested above m1gbt 
not occur , in the event that a contract of i nsurance was 
made by t he county court with its clerk as agent of an 
insurance company; but such a contract directly viQlates 
the r ule laid down in the quotation for c. J . , supra: 

•* * * and officers are not permitted 
t o place t hemselves i n a pos i tion 1n 
which personal interest may come into 
conflict with t he duty which they owe 
to the public. .~ * * • 

C01~CLUSION . 

I t is , t her efor e , t he conclusion of this Department 
that t he issuance of an insurance pol i cy i nvolving county 
property by t he county clerk as agent of an i nsurance 
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company i s i ncompat i ble wit h his offic i al position 
as county clerk and opposed to publi c policy as 
defi ned by the common law and judicial decisions 
of t hi s St a te . 

Reapecttully submitted, 

ROBERT L . HYDER 
Assistant Attorney Gener•l 

APPROVED & 

COVELL R. HE'//ITT 
{Acting } Attorney General 
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