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PENAL INSTITUTIONS : Convicted, sentenced, incarcerated, paroled. 

While at large on parole , committed second felony, 
ana again convicted, sentenced, inc rcerated . 
Served t otal time on first sentence, and paroled 
as to second one . First sentence must be served 
first . 

PRISONER RELEASED 
WHEN ; 

August 15 ~ 1940 

Mr. Gl'over c. Clevenger, Dire-ctor 
Deparv,ment of Penal Institutions 
Jetf erison Gity• llissour1 

FILED 

I 
Dear Sii~a 

~is 1s in reply to your request for our op1n1o 
b:y yo'* latter dated June 18, 1940, Which is 1n the 
folloWiing terms : 

"On June 14 1 1940• the Supreme Court 
ordered Barry Her· tng, No. 28512, re­
leased from t he Penitentiary on hia 
appeal for a writ of habeas corpus . 

Herring originall y had been received 
at the Peni tentiar y in 1925 to serve a 
sentence of f 1£teen years. He was paroled 
from this sentence in 1930. In 1933, he 
was again r-eceived at the P~nitentlary to 1 

serve another s entence or ten yeara, and 
the parole on his original sentenee was 
revoked. 

After serving approximately seven•twelfth~ · 
of h is second s entonce, he was dischar ged ! 
from the second sentence under a conditiorlal 
commutation,. and was he l d to c omplete the 
remainder of h is original sentence, upon 
• hich he had been g1 ven no cl"edi t on our 
records until h is discharge from the seco!ld 
sentence. 

The Oourt hel d that. in compliance with 
Sec. 12969, R. s . Mo. 1929• Herring shouL! 
have been booked to serve the remainder o 
his first sentence whon delivered to pr1s n 
under the second ccmm1tment. and that stnde 
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he had complied with the t erma of the 
first sentence in that he had completed 
nine- twelfths of fifteen years . he waa 
entitled to his rel ease. The Court also 
recognized as valid the conditional 
commutation issued him on the second sen­
tence and ruled that • having complied with 
the f irst sentence and having in his pos­
session a discharge from the second a entence • 
he ·c ould no longer be legally irlprisoned . 

We have at present in the Penitentiary cbout 
forty inmates whose casas are identical to 
Herri.ng's• and who could without doubt appea l 
for release as successf'ull.y as he did. Wi ll 
it , 1n your opi nion. be necessary for each of 
these inmates to appeal to the Court f or re~ 
lease, or may the Warden discharge them on 
the basis of Her ring's case, thua permitting 
their release without individual recourse 
to the Court t• 

Section 12969 R. s. uo. 1929• Uo. St. Ann. page 19'3 
provides s 

•The person ot a convict sentenced to 
imprisonment 1n the penitentiary is and 
shall be under the protection of the law. 
and any injury to his person, not authorized 
by law, shall be punishable in the same 
manrier as if he vere not under conviction 
and sentence; and if any c onvict shal l com:n:it 
any crime in the penitentiary, or in any 
county of t h is state While under sentence, 
the court having jurisdiction ot criminal 
of fenses in such county shall have jurisdiction 
of such offense , and such convict may be 
charged, tried and convicted 1n like manner as 
other persona ; and 1n case of conviction, 
the s entence of such convict shall not c~nce 
to run until t he expiration of the sentence 
under which he . ay be hel d; Provided, that 
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1t auch eonv1et ahall be sentenced to 
deatb.. aueh a ent-ence ehall be. executed 
without regard to the a entence under 
which •a1d convict may be held i .n the 
penttentiar:r.• 

In Jour letter dated June 18• 19(0• you rete~ 
to the oaae ot E& parte . Herr ing .,. •• Scott. !hat c .. e 
wu heard 1n the Supreme Court and tbe petitioner ... 
ordered d1aobarged Ob .lu:ne 1•, 1g.w. A cop,- o£ tha~ 

· opinion,. whioh wu tiled on Augut s. 1940, waa aen~ to 
you with our op1n1oa datecl Augwst 121 1940 ( Ou.r llo. 125~). 
!bat op1n1on 1a authority fer thla one. 

~14 Seotioo 12969 1e applicable to the aenten~ea 
to be ••rftc! bJ one who c.-dta a aeoonc! 1'elon:r•h11l• at 
large lUld•,. a parole ·b:r the goYernor. It wu ao ru]le41 
under the atatute containing the aame prov. 1aiona aa 1aaid 
Sectio~ 129691 in Lee •• .. GllYan 2ag s. w. 1045, 28~ Mo. 
231,. 1l1 Ex parte Giien-r'7 8 • . *• (2n4) ~9. 322 Mo. 857 
and in Ex parte Herr ing ••· Scott .. where the court iln part 
aaic!a 

•!here 1a no doubt about the tact 
that tbe atatute appliea to the pet1• 
tioner,. Be did co•nlt the aeeOD4 
orime of robberJ in Jacka on OountJ 
while un4er ••ntence tor the first 
crt• ot robberJ. The fa:ot that he 
waa out on parole when the aeeolld ot• 
tenae waa co.mitted• did no~ make hta 
tnJ the le•• 'UDder aentenc•' f'or the 
firat ot.tena•.• 

Wbfin the pr1•on•r 1n th!a oaae waa convicted o~tbe 
charge ot haYing c011m1 tted ~he aeeond telonJ u ~o aa1d, 
the retooat1Qft ot h1a parole aa to hie first aenten • then 
became ett ectt••• In !A parte Qpen 1'7 s. w. (2nd) 193~. 
l.c. 940~ 322 Mo .. 86'7. the Supreme Court a a1dz 
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"~ revocation o~ the parole bee~ 
effective upon the petitioner•• con­
viction and a entence 1n said ooUJtt. 
!bat was a judicial deter.ination that 
he had violated one ot the conditions 
of hia parole. E:a: parte Straua {Mo. 
Sup.) 7 s. W. (Sd) 1000." 

A,fter the aeoond conviction and when the pt-iao!er wu 
1nce.rce.-ated in the pellltent1a.r7 tor the second tim • he 
then c1oamenoed to aerve the re.a1Dder ~ hia firat entence. 
Aa a $tter ot ·law • he muat se:rve all ot the first entenoe 
betorel be can eoanence to a ern the aecODd one. 1D Ex 
parte IH.!I'l-W !!.• Scott,. aupra. it was further aalct * 

I 

•Further-ore, the Lee case was dec1de4 
by D1v1a1on 2 of th1a court 1n 1921, 
and the question waa recona1dered bJ the 
ccurt en bane 1n 1929• Ex :{>&rte GNen~ 
:522 Jlo. 85'1a 17 s •. w. (2nd) 939,. 'l'b.ere 
tlle court held unan!moualJ (without men­
tioning the Lee cue, 1t 1a true) that 
the pr1aon off 1c1ala wre without authoritJ 
to 4etel"lll1ne the order 1n which the aen• 
tenoea ahould be aene4• and that the 
requ1Hment of tbe atatute 1a controlling~ 
***********~* * ***** 
TheJ (the legislators) weM contemplating 
a situation wbere a convict undeP aentenc~ 
tor one felonJ cOB!dta anotbes- perbapt~ 
ot a different klnd and at a reaotelJ 
later time. !'heJ aaw fit to require that 
1D event of c.onv1ot1on or the latt er. 
the sentence theref'or should not c011Ul:8nce 
to rnft until the convict had tul~J pa14 
h1a debt t-o the State for the t1rat. Havt 
1rlg ao deol.are4 1n a aolellll leg1slatlve 
-.ct. •e are not at lS.be.rtJ to Ul&nd 1 t b1 
construction. The Green oase ao rulea t~ 
question directly.• 

Bet'ore the exp1rat.1.on of the time requ1re4 to ~· served 
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under t:he first aentence aa atoreaaid• th1.a prisoner re­
oe1Ted the gOYernor'a conditional c~tation parole aa 
to h!a second aentence. When the f1rat aentenee did expire 
aa at"oreaa14,. there reiiUI.iDed no lep.l authority tor h i a 
1aprlsonaent. Section 648 R. s. l92g• Ko. St. Ann. page 
48;6 providea 1 · 

••o ~aon1 a ' bodJ shall be t.priaoned 
or restrained unleaa bJ authorltJ ot 
law.,• · 

~ere being no legal autborltJ• under the torel1ng 
8-Qpr~ Cour' deolalona, and atatutea, tor the 1mpr1 Oil­
men' ot the prlaone~ Whoae oaae ia atate4 above. he 4 
all prlaonera whoae caaea are ldentloal with hia ahould 
be releuec! 'fhe warden should releue said p ria onen 
without ni t1Dg tor th .. to reaort to the courta. 

For the reuona atated above,. a prla·oner to wh~e 
aenten••• aa14 Section 12969 1a applioable shoul d be re• 
leued even thoush be baa not been paroled aa to h1a 
aecond sentence • 11" be baa been 1noarcerated tor a period 
ot tiM equal to the total ou:mJ.lative pertoda ot t1• 
req~red bJ t.w to be aerve4 under both aentenoea. 

COBCLUSIOI 

A prisoner ahould be releued Where the following 
taota •nat.. Be wu oonvloted_. aentenoed., incarcerated 1D 
the peJl1 tent iary and paroled b}' tbe govemor. While at 
large on parole,. l» oCDD.itted a aecond 1"elon7,. waa ~­
vlcted on that charge11 aentenoed and &saiD 1nearoera ed 
ln the »-D1 tent1ar7.. Be baa •ene4 the JB r1od ot t 
requu-.4 bJ law to ·be ae~ UDder the t1rat aenteno • and 
baa been given the governor'• coaditlonal ca.BRtat1on parole 
u to the second •ntenoe. 

A~ao• a prisoner a hou1d be releaaed after he ~ aened 
the to~al em:mlat1Ye perioda o~ tlJaa required bJ lawj to be 
aene4 under both aenteneea. without a parole aa to ltbe 
aecon4 one .. 

APPROVED I 

C OVBLL I R • HElrl'l'!' · 
(Aotlng) Att om•'J General 

Raapecttu1ly s~tted. 

LAWREliCE L. BRADLEY 
Aaaiatant AttorneJ Gene~al 

EBalT 


