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1.1r . A. J . CaJ wood, Publisher 
'l'he .1.1a~lede Blade 
.1.1aclede, ~issouri 

Dear Sir: 

e wish t o acknowledge your request for an 
opini on under date of Oc tober 23d, as follows: 

"In behalf of a number of citi~ens 
of our town a s well as myself I 
d~sire an opin i on fro~ your office 
on tlle ques tion of whether or not 
the Cit} (.;ouncil has t:ne power to 
pass an ordinance repealing a former 
O.L'ciinance for t he iseuing of bonds, 
wh ich said ordinance was ratified by 
t he voters but the bonds never having 
been i ssued. 

"The Cit~ of Laclede, acting through 
ita CitJ Council, passed an ordinance 
in 1932 providing for a special 
election for t .1.1e purpose of submit­
ting to t he legal voters of t he said 
cit~ a proposition to issue bonds 1n 
the ~aount of vl2,000 f or t he pur­
pose of providing funQS for t h e build­
ing of an electric light s yatem. The 
election was held ay 3 , 1932 and t he 
proposition was ratified. Later in­
junction proceedings were filed by 
a tax payin~ citizen, ur . ~ . rl . Allen, 
an d a tempora~ injunction was rant ed 
restraining t.ae auditor f rom register­
ins t hese bonds . Up to t his present 
date noth l ng has been done to~ard t he 
issuin g of' t 11o b vnds ana ol nce t h e 
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voting of the said b onds conditions 
have changed and many of the citi!ens 
now f eel t hat it i s t o the inter est 

. of our co.umuni t :y to not issue the 
said bonds . In t he first place the 
amount of bonds voted was n ot half 
enough t o accomplish t he original 
purpose and , second , our town has 
built a new school building and has 
graveled its streets, incurring 
heavy bonded i ndebtednes s for said 
i mproveaents and , too , on account of 
general c onditions t he citizens of 
our community wish to cancel this 
i ssue of bonds abo ve mentioned. Also· 
about 1 933 a part of t he special tax 
was col lected on account of the 
issuance of the·se bonds which s aid 
tax amounts t o about ~900 and is 1m• 
pounded in one of our county banks. 
The taxpayers ar e very anxious t o 
have t h is money re- distri buted to the 
persons who pai d it i n . 

"The City Council is also intere-sted 
in canceling t he b onds bu t is not 
certain whether it has t lle power to 
cio so . In 1934 1.:r. T . P . Burns; an 
a ttorney living in this count y, gave 
an opinion to the Ci t y Council stating 
t hat U1e Council has the right .to pass 
a n ord inance r epealing t he said oonda 
and t h erebJ declaring t he whole matter 
at an end . I am enclosing· herewith a 
copy of lir • J:3Urns t opi nion and would 
like t o have you check i t over and tell 
me whether or not we woul d be perform­
ing accordi~~ t o t ne l a;.., if t he City 
Council should pass an or dinance r epeal­
ing t hes e bon~s . 

"Our ci t izens will appr eciate it very 
much if you will let us have your 
~pinion i n this matter in order that 
we ma~ be gui ded by same . " 
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The Lity of Laclede h aving a popul ati on of 644 
i ru1ab itants according t o t he official 1930 United States 
Census, e presume t he s ame comes within the classification 
of citias of the fourth class. Section 6093 , rt . S . mo. 
1929 . 

Section 7030 , ft . s . Mo. 1 92 9 , au thori ze s the 
issuance or bonds by the board of aldermen l n cities of 
t h e fourth cla~ a f or electric li~ht plants, provid ing 
a . sent therefor i& e iVOn by t~o-third~ Ina j ority Of the 
electors of t he c ity. Sai d s ection pr ovide s i n part 
as f ol lows: 

" Bqnds may be issued for * * ~ 
lieht plants * * * • '11he boar d of 
al d ermen shall have power t o borrow 
1noney and issue bond s t or the pay­
ment thereof , within the l~its pre­
scribed by the Constitution, tor the 
purpos e of er ec ting * ~ * electric 
light works , * * * or acouire the 
s ame by purchase; * * *but bonds for 
t he purpose at'oresaid shall not be 
issued unti l two- t h irds (2/ 3 ) ot' the 
legal voters of such c ity, voting at 
an elec tion hel d for that purpose , 
have assented ther e to, 1n accordatce 
wi t h article 10 , chapter 38, R. s . 
192 9 . " 

It is readi l , evi o.ent fro.u1 a readinr, of t he 
above s ection t hat t he power t o borrow money and issue 
bonus for t he c onstruction ot an el ec tric l 'i ght s ystem is 
vested i n t ue board of a l dermen , and that lta aut ilorit y 
i s express ~d by t he enactmen t of an ordinance . The 
e l ectors may ·acqul es ce or r efuse to approve t he ac tions 
of t he board , i n whi ch case t he b oard could not borrow 
t he ~oney or issue t h e bonds, but t he power of t he board 
as expres s ed by the ordi nance still remains . 

~ c~uillan on •. 1unicipal Corporat i on , Vol . 2 , 
Section 871 , page 1127 , i n d i scuss li1g t he power t o r epeal 
ord i nances, states as f ollows: 
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ft Specif i c e rant of power to amend 
or r epeal ordinances is not nec­
ess ar y i n view of the general rule 
that power to enac t them, unl e ss 
restricted , implie s power to repeal 
t hem. ~r- -~ * General l y s peaking , 
all or•dinances are sub j oct t o repeal . 
* ~ * In the absence t herefore of a 
valid provision t o t he contrary , t he 
council of u municipal corporation 
having the authorit~ to legislate on 
&.n) ~iven subject , may exercise that 
authority a t will by enacting or r e­
pealiDb an ordi nance in relati on to 
such sub ject matter . ~ * * The 
efficacy of any legislative body 
woul d be enti rel J destroyed i f t he 
power to amend or repeal its l egis­
lat ive act s were takenaway from it. " 

In t he e as e of the Cit~ of Kansas v . hh i t e, 
69 wo. 26 , t he court said : 

"By the ch arter , the city had aut hority 
t o pass ordinances to s uppre ss g &j ing . 
It , of cours e , had aut hority to repeal 
t hem when passed. " 

4~ C. J ., Soc . 807 , p . 562 , i n d1scuss1 ng the 
s~~e s ubj ect , states that: 

• s ub ject t o limitations hereinafter 
considered , t he power of a nnmlcipal 
c ouncil to repeal ordinances is by 
necessary i mplication as broad as the 
power to enact them, * * * {~ ,-:. ~~- * " 

One or t he l Lmitations of t h is power to repea l 
is wher e the effect of such r epeal would be to interfere 
with vested rights . 43 C. J . , Sec . 888 , p . 563 , declares 
the rul e as fol lows : 

"The power t o repeal ordinances can­
not be exercised by a munic ipality 
where the effect of such repeal would 
be to interfere wi th vested r i ghts 
ac qu i r ed under the ordi nance which it 

I 



I 
t 

~r . A. J . Caywood - 5- Nov. 22 . 1940 

is sought to repeal . But an ordi­
nance ma:y be r epealea. at an' time 
before compliance with the s teps 
necessary to render it effec tive . 
because i n such case no one is de­
prived of any ve s ted right * * * *8 

You state that the bonds were never registered 
by reason of a temporary injunction having been granted 
restraining the auditor. and that up to the pres ent time 
nothing has been done towards the issuance of the bonds . 
Certainly under the circumstances no one would be deprived 
of t heir vested rights by repeal of the crd1nance . 

In the case of State v. Hackmann , 199 s . W. 990 • 
bon~s had been issued in accordance with a statute which 
was repealed by an act approved April , 1917. The prelim­
inary steps nec essary to authorize the isauanc~ of the 
bonds 1n conformity with the statute then in fforce had 
been c omplied with prior to its repeal but t he bonds were 
not issu&d until April 29, 1917. In June , 1917 , they were 
presented t o t he respondent for r egistration and were by 
him r egistered. Soon thereat"ter t hey were sold and paid 
for at their par value. 

Afterwards , on June 10. 1917, the County Court 
call ed f or t he payment of all said b onds and i n order to 
provide funds necessar~ to pay of f and retire the same. 
prepared and executed r efunding bonds . These reruDdtng 
bonds were presented to the respondent , as Auditor of the 
State , i n campl : ance with the requ~s1tes of the law and 
their r~gistrat1on was by h1m r efUsed . Thi s proceedi ng 
was i n mandamus to require r e spondent as State Auditor 
t o register the i s sue of rerunding bonds of the county . 

That the steps taken antecedent t o t he issue of 
t he ori ginal .bonds were i n c onformity with t he law then 
i n f orce , was conceded. Ltespondent , however • contended 
that t he writ should not i ssue tor the reason t hat the 
statute under which t h e original bonds were i ssued waa 
expressly repeal ed before such oonda. were actually 
i s sued . registered and negotiated. 
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'1he court i n pointing out tha t there was no 
vested right i mpaired because it was dependent upon the 
contins enoy of the iasu~ee of9~f~ bonds a1~ the regis­
tration of same, said% \~. 0 • I 

"As a general rule , a statute ex­
pr essly repealed is thereby abro­
gated, and all proceedings eo~eneed 
thereunder which have not been con­
s~mnated are rendered nugatory unless 
the r epealing act i s modified by a 
saving clause. ueapite t he fact that 
t he cour ts with that conservative 
s pirit which looks t o permanence 1n 
the law, do not favor repeals (St . 
Louis v. Kellman, 235 uo. 687 , 139 
S . v:. 443) , there i s , except f or mod­
ifica tions which 1nay be effected by 
a savi ng clause, but one unquali fied 
exception to the rule a s above 
ILmounced , and that is where a vested 
r i ght i s i nvolved . * * * * * * * * * 
However, the public nature and 
salutary ch aracter of these statutes 
will not alone suffice to render the 
rights they may confer , if not con­
summat ed , vested. By a ' ve sted right ' 
we mean one which is absolute , com­
plete , and unconditional (Orthwein v . 
I nsurance Co .t 261 Lo . l oc. cit . 665 , 
170 s . w. 885 J, to the exercise of 
which no obstacle exists , and wh ich 
i s i mmediate and ~rfeet i n i t self 
and not dependent upon a eont1ngen cy 
(Young v . Jones , 180 ! 11. loc. cit . 
221 , 54 n. E. 235; Bailey v. Phila., 
etc., R. R., 4 Har (Del . ) loc . cit . 
400 , 44 &n. Dec . 593; Day v . a adden, 
9 Colo. App. 464 , 48 Pac ; 1053; 
Hoyston v . Mi ller ( C ~ C ~ ) 76 Fed . 
loc. cit . 53) . The facts do not 
sustain t he c onclusion that such a 
right exists here. ~hile a right 
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existed which had been partly 
executed at the t~e of the repeal 
of the atatute, it was , at beat, 
inchoate or initiatory i n ita · 
nature; i ta eons~~tion being 
dependent upon t he contingency of 
the iaauance of t he bonds and the 
regiatration of sane. This being 
t he nature of the right, it doea 
not furnish authority tor the 
ex~rcise or the mandatory power 
ot the court." 

You point out , however, that about 1933 a part 
of the special tax waa collected on account of the 
issuance of these bonds , which is now i mpounded 1n one 
of youn county banks . We assume by s aid atatement that 
t he f\lllda are being held aeparate and apart in trust by 
the city t or t he taxpayers and can be returned to th~. 
VIe know no reaa an why , under t he cir cumstances, aame 
cannot be i mmediately returned upon the repeal of the 
statute. 

In the case of Loring v. ~ity of s t . Louie , 10 
1 o . Ap . 414, t he· court 1n diacuaaing t he implied obli ga­
tion on t he part of a illunicipality to retund taxes where 
hel d i n trust, said (1. e. 42l)a . 

nvt'here a raunicipali t y haa obtained 
money of anot her without authority 
of law, ' it is her duty,' says Chief 
Juatice Fi eld , i n Argenti v. San 
Francisco , 16 Cal . 255 , •to rerund 
it, not from apy contract entered 
into by her on t he aubject, but from 
t he natural obligation t o .do justice, 
which binda all persons, whether 
natural or artificial. If the city 
obtain other property which does not 
~long to her, it is her duty to 
reatore it; or , i f uaed by her, to 
render an equival ent to the true 
owner, from t h e like obligationa • . 
The law, which always intends justice, 
i mplies a promise.• 
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43 c. J ., Sec . 890 , p . 564 , i n o. i acuss ing met hods 
of repeal!~ or~lnances , states t hat: 

" 'rhe si1aple an.. direct mode f or 
effecting r epeal of an ordinance 
is b~ a later ordinance passed by 
t he common council , enacting that 
t~e former or dinanc e , describi ng it , 
is hereby repealed . " 

From the for egoing we are of t he opinion that 
the 13oard of Alder!Jlen of t i1e Cit~ of Laclede ma., repeal an 
Ol'Oinance o.uthorizin[; a bond issue for the buil ding of an 
el ectr ic liGht s J stem, whi cn ordin~lCe was rati fied by 
t he electorate, since to repeal s ame will not deprive any­
one of their vested riBhts . 

COVELL R . Hh'WITT 
(Acting) AttorneJI - General 

Res pectrully submitted , 

u AX \'~ASS.l:llil!AJ 

As s istant Attorney-General 


