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RECORDER OF 
DEEDS: 

Reoorder •may .appoiat deputie s with 
consent of the County Court · and may 
set a reasonable salary without 
consent of t he County Court . Recorder 
should account for and turn into the 
County Treasurer all surplus fees at 
the end of each year. 

Yarch 4, 1940 

,, 

Mr. Marvin s. Carmichael v 
Associ .te Judge, County Court 
Nodawaw County 
Maryville, Missouri 

Dear Sir: 

~ are i n receipt of your r eques t f or an 0 9ini~n , 
dated f ebruary 24th, 1940, which r eads as fo l l owst 

"I would apprecia te your opinion in 
r egar d t o exces s fees or t he County 
Ue corder and the Recorder's deputies' 
salary. 

"The Recorder i n our County collected 
for t he year 1939, 9 , 680 . 05. Out . 
of this amount 4, ooo. oo was retained 
aa t he Recorder's salary and $2,721.00 
was paid out for deputy hire , leaving 
excess tees in t he amount or $2,959 . 05 
to be turned over to t he county. How­
eve r , to date , only 200.00 baa been 
turned over to t he County Tr easurer, 
leaving • 2, 759.05 unpaid . '',hen shoul d 
t he se excess f ees be tur ned over to 
t he county, ea ch year when set tlement 
is made with t he ~ounty Court or at 
t he e nd of t ~e f our year t e rm? 

"The Recorder's f i rst deputy 's sa l ary 
was i ncrea sed from ;100 . 00 t o 150 . 00 
for t he yea r 1939 wit hout t ne conse nt 
of t he County Court. Doe s t he County 
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Court have t he aut~r1ty to set t he 
deputy's salary a nd woul d it be 
possible t o collect t hi s excess 
deputy sa1ary in the amount of .ll 600 . 00?" 

S~etion 1:5, . A.rticle 9, Constitution of t he gt ate 
of Kia.our1• reads as followsa 

•The fees of no executive or minis­
t e r ial officer of any county or 
muni cipality, exclusive of the 
salaries actually paid to his neeea-

· sary de puties. shall exceed ~he .am 
of t en t housand dollars f or any one 
year. ~Yery such of f i cer shall make 
return, quarterly, to the county · 
court of all tees by htm received. 
and of t he salaries by b~ actually 
paid t o his deputies or assistants , · 
stating t he same in detail • and veri­
f ying t he same by his a f t davit; and 
f or any statement or omiss ion in such 
return, contrary to truth , auch of­
f leer shall be 11aol e to t.1e penalties 
of willfUl and corrupt per j ~rj . " 

Under t he above sect ion, it will oe noticed that every 
officer, wh ich includes t he Recorder of t eeds • shall 
make a r e turn quarter l y to the county eourt of all 
f ees by htm receive~. This s ection doe a ~o t stat e 
that t~e Recorder of Geeda turn in the fees quarte r ly, 
but on+y atatea making return quarterly. 

S•ct ion 11568 R. s. Missouri, 1929, reads as fol ­
l ows:· 

"The recorder of each county 1n which 
the offices of recorder of deeds and 
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clerk of the circuit cour t are 
separate shall keep a tull , true 
and faithfUl account of all feea 
of every kind received, a nd make 
a r eport ther eof every year to 
t he county courtJ a nd all the fees 
received by him• over and above the 
~ of four thousand dollars, for 
eaeh year of his official term, 
after paying out of such feea and 
emoluments such amounts for depu­
ties and as_sistanta in n 1s oftice 
as t he county court may deem neces­
sary, shall be paid i nto the county 
treasury, to f orm a . part of t he 
jury :fund of t he county. " 

Under the a bove secti on t he Recorder of Deeds of each 
county shall pay 1n to the county treaaury every year 
surplu• tees . This section .is not ambiguoue and the 
plain engl ish language means that i t ia mandatory for 
the Re~order of Deeds to pay i n to the county treasury 
all aufplua fees to for.n a part of the jury fund of 
the CO\llnty • 

I~ view of the above &$etion it 1s the opinion 
ot thi~ department that t l: .. e Recorder of Deeda of Noda­
way County shall, at t he end of each year, pay i n to 
the county treasury all surplua fees which have ac-
crued after he bas deducted hia own salary of $4,ooo.oo. 
and tor aalaries of deputies and assiatanta in hia office . 

section 11542 R. s. iaaouri, 1929, reads a s 
fol l owez 

"In al l counties where 1n t he of­
fices of clerk of t he circuit court 
and recorder of deeds have been or 
may be separated, the recorder of 

eede may appoint i n writ ing one or 
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more deputies , to be approved by 
t he county court of t he ir respect i,re 
counties, which appointme nt , with 
t he like oath of of fice as t he ir 
principals , to be taken by them and 
indorsed thereon , shall be f iled 
i n the office of the county clerk. 
Sueh deputy recorders shall possess 
t he qualif ications of c l er ks of 
courts of record , and may, in the 
name of their principals , per i orm 
the duties of r ecorder of deeds, but 
all r e cor ders of deeds and t heir 
sureties &ball be responsible f or 
t he official conduct of t heir depu­
ties. But no recorder now holding 
office shall appoint such deputy or 
deputies until he shall have entered 
into a new bond to t he s t a t e in such 
sum, manner and form as is now r e ­
quired by law. • 

Under t he abov~ section t he recorder of deeds may ap­
poi nt ! n writing one or more deputies to be approved 
by the county court of t he county. rhe above sectiun 
does nQt say that the county court i n its discre t ion 
may set t he salar y of the deputy . It ha s been hel d 
that the recorder of deeds may aet a reasonable salary 
for deputies appo i nted by h im. 

In the ease ~ State ex r el v . King , 136 ''o . :309 , 
l . c . 318• the c ourt saidz 

"The constitution, wh ile placing a 
l~it upon the amount of fees mi nis­
terial officer s of a county are 
allowed to r e tai n , makes such amount 
•exclus ive of t he salaries actually 
paid to h is necessary de puties . • Sec­
tion 13, article 9 . . 'l'he statute 
whi ch waa i n force when t he consti­
t u tion was a dopted l imits t he tees 
a ree~rder is enti t l ed to retain t o 
c . ooo per yea r , and provides that 
all f ees r e ce ived by him over and 
above that amount •ror eaeh year of 
his off icial t erm, after payi ng out 
of such tees and emoluments such 
amounts for deput i es and ass is tants 
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in his offi ce as the county court 
may deem necessary , shall be paid 
into t he county treasury.' 

"Under t hese provisio ns . is a re­
corder entitled• a s a ~atter of 
right. t o reta in out of the f ees 
of h is office an amount suf f ici ent 
to pay reasonable compensation t o 
nece ssary assistants . or i s t he 
allowance left entirely to the 
discretion of the county court? 

wThe constitution is positive in 
ita termB, and contains no words 
from wh ich a discretionary power 
can be implied. The statute can 
not be given ~uch construction as 
will cause a conflict with t he 
constitution. The statute exist-
ing when t he constitution was adopted 
would be repealed by such a con­
struction. To give t he statute ef­
fect . then, t he word 'may' can not 
be g1 ven a meaning wh1 ch could 
deprive t he recorder of h is right 
to an allowance for assistants if 
t hey were necessary to secure t he 
proper and expeditious performance 
of t he duties of t he office. I t 
is also a well r ecognized rule of 
construction t hat the word •may ' 
s hould be interpre ted to mean 
'shall' when referring to a ' power 
given to public officers , and 
(which ) conc erns t he public i nterest 
and t he right s of t hird pe r sons , who 
have a claim de jure that t he power 
shall be exercised in t his manner. ' 
Such an interpretation is demanded 
'for the sake of Justice and t he · 
public good.' Steines v~ Franklin 
Co •• 48 Mo. 178, quoting from New­
burgh Turnpike Co. v . Miller, 5 
Johns. Chy. 113. 
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"There can be no doubt that the public 
interest demands that t he work re­
quired of a recorder should be done 
promptly, carefully , and wel l . A 
public officer is, by right , entitled 
to compensation for t he labor performed, 
and it should also be measured to 
some extent by the responsibilities 
assumed. The atatute regu1ates the 
amount of the fees the recorder is 
entitled to collect , and the preaump­
t i on is that he fairly earna what he 
ia allowed to charge . ~our t housand 
·dol lars was fixed as t he amount t he 
recorder was capable of earning at 
the established c~rges; and, when 
the feea for work required t o be done 
exceed that sum, 1t is a f air pre­
sumption that assistance woul d be 
necesaary. lt necessary, the const i ­
tution and statute clearly intend 
that asaiatanta should be employed 
and paid. · 

"In construing a statute which pro­
•ided that when a c~nty officer 
reoei ving a salary ia compelled, by 

. preaaure ot business to emplo:r a 
deputy,. ' the county court may make 
a reasonable allowance to the deputy, • 
the court held that t he county must 
pay a reasonable co~penaation for t he 
necessary service rendered, and that 
payment• was not discretionary with 
the count7 court . Bradley v . Jefferson 
Co., • G. Greene , 300. See, alao , 
~ashington Co v . Jones, •s Iowa, 261 . 

"We are of t he opinion, therefore , 
t hat the all owance to the recorder of 
reasonable compensation for necessary 
hire of assistants was not a ~atter of 
mere discretion with t he county court . 
* * * ~ * ~ ~ * ~ ~ • * · " 
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I rl view of the hold1~ i n t he above case , i t is 
t he opinion of this department that t he recorder of 
deeds ~y set t he salary of hie deputy~ if within 
reason. without ·~'le consent of the county court , and 
it is t he opinion of t h is department that, unl ess it 
wo~ld bd considered unreasonable, the county court 
cannot dollect the $600.00 which it considers an over­
pa,ment ot the f irst deputy's sa lary. 

Reapeettul1y submitted 

l"' . J . BU'RKE 
Ass1etant Attorney General 

APPROVEDJ 

c Jv _LL :t j HEWrrT 
(Acting) Attorney C-eneral 

WJBaR\'1 


