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Ballots may not ee counted for nominee , 
even though straight ticket is voted , 
where his name does not appear on ballot . 

1'/ () November 20 , 19~0 ~ 

lion. V.ight H. Brown 
Secret~ry of State 
~effer~on City , ~issouri 

Lear bir: 

FJ LED 

/ :2 

'!'his of fice is in receip t of your r equest for 
an opinion dated November l b , 1940 , which may be 
briefly summarized as follows: 

In St . Francois County no cand i dates were 
nomin&ted in t he Primary on the Republican Ticket for 
Jnember of Congress rrom t he highth District of isaouri , 
and for Judge of the IYenty-aeventh Judicial Distri ct, 
St. lo'rancois County lying wi tl.1in the bounds of both 
districts . Application tor absentee ballots were made 
in s ome i nstances t h irty days prior to the date of the 
General ~lection , as permitted by law, and t he ~ounty 
Clerk immediate!~ furnished such applicants with ab­
sentee ~allots which a id not contain t he names of 
candidates tor ~ongress and Circuit Judge on t he Re­
publican Ticket, becau se no such candidates had been 
nominated by a Primary , or ot.:AQrwl.se . A certll' icat~ 
of nomi pation was received by your o~f1ce naming Park 
~ . Banta as a candidate for Congress, whieh was mailed 
to t he County Cler k at Farmington on !:onday 1 October 
14, 1940 . The certificate of noJO.i i &t lo -: of 1- rank .1:1.. . 
Fenwick as candidate for Circuit Juo.ge on ttle Republi­
can Ticket was mailed to the vounty Cl erk b~ your 
office on october 1~ , 1~40 1 wnich was the aay on wni ch 
it was received. 

Your specific que•tion is: 

• 
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May ballots be counted for these two 
candidates where straight Republican 
Tickets were voted by such abaentee 
voters who had r eceived their ballots 
before the names Qf t he above candidates 
were printed. thereon and where no name., 
either written or printed, appeared: in 
the proper places for candidates to aueh 
offices? 

~ect1on 10181 f ound in Laws of 1933, a~ page 219, 
prov1d~a that any person who is a qualif ied elector 
who expects to be absent from his county on ~he day of 
any general elect ion may vote an absentee ballot . 

Section 10182 found in Laws of .ilissour1, 1935 , 
page 2i4, provides that t h is application may be made 
not mo e than t hirty nor leas than five days prior 
to an lect1on for an official ballot to the County 
Clerk, r other proper officer,who Shall furnish h~ 
with a ballot. It appears , in view of the dates g iven 
above, that it was tmpossible for ballots furnished 
to tho~e absentee voters who applied for their ballots, 
prior to the time that t he supplemental certificates 
o~ nom~ation were reeei ved by the County Clerk, t o 
have cqntained the names of the two candidat&s above. 

Our attention is directed by t he letter accompany­
ing yolr request for an opinion to t he case of Bradley 
v . Cox 271 Mo. 438 . The facts in th.at case were very 
differ nt from those at hand . The opinion was t hat 
tho co~testant John H. Bradley duly filed as a candi­
date irl the Primary election, and defeated Arch A. 
JohnsoQ for nomination as Judge of t he Springfield 
Court <)f Appeals. Through an error by the County 
Clerk of Maries County the Democratic ballot contained 
t he n~e of the defeated candidate Arch A. Johnson as 
nomine• for t he office, although he had been previous-
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l y defeat ed . In t hat case t he votes in question wer e 
cast for t he nominee for t he Court of Appe als, evi­
dencing t he i n tention of the voters to cast their 
ballots f or the Democratic candidate. In t he case 
at hand no names appeared and t h e absentee voter may 
have cast his ballot a t a time when t her e was i n fact 
no nominee on t he Re publican Ticket f or either Con­
gr essman or Circuit Judge and had the names of such 
candidates appeared the vot er mi ght have desired to 
cast h i s vote against bot h , or eit her of t hem, and 
those counting such abs·entee ballots shoul d not 
attempt to read into the ballot a name which does not 
appear , and for whom such voter may have not desired 
to vote . A search of the Missouri casea faila t o 
reveal any mention of a aimilar state of facts under 
considerat ion. In Rollins v . KcK1nney, 157 Ko . 656, 
the coniestee had been nomi nated by the Republican 
Party at a Primary elect i on for t he Seventh, Thirteenth 
and Fourteenth Warda in Kansas City, and his name was 
properly certif ied for t hoae war da . The voter in the 
aame district, but outsi de theae particular precincts 
had fs1 led t o certify his name and McKinney had fur­
nished th e Judges in thre e precincts with a rubber 
atamp containing his name wh ich was stamped on the 
ballots furnished vote r s in certain precincts, We 
find the following in the opin ion of t he Court,(l . c. 
665): 

"* :. -~ The ballots prbpared and printed 
by t he clerk a s req~ired by the sta t ute 
and which were to be voted at this elec­
tion for t he office of constable of the 
· ~ighth dis trict of Kaw t ownship , ' wer e 
duly delivered to the judges of election . 
But t he eigh t een ballots in question cast 
for that office , were not the ballots 
which the judges of the el ection received , 
and ~hich the statute r equired shoul d by 
t hem be delivered to t he electors and by 
them be cast for that office . The statu-
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tory ballot for t hat off ice was a 
blank space on the Republican ticket , 
under the title of the office, lin 
which the elector might write the 
name of his choice tor that office , 
and by which he was advised of the 
fact that th~re was no no~nee ot 
that party tor that office at that 
election. ~ * * And it is th ese 
talae ballots for that office, manu­
factured by the Ju4a•• of the election, 
without any authority of law, and 1n flag­
rant violation of their otticial dutiea , 
that were counted for the contestee 
1n the court below. Th~ae were certain­
ly ballots other t han t hose printed 
according to t he provisions of t he 
statute , t he casting and counting 
of which i s t her eby expressly pro­
hi bited, and t he court in counting 
t hem tor the contestee committed 
error for which its judgment will 
be reversed and t he cause remanded 
for new t rial." 

Aiso , 1n Bradley v . Cox, 271 Mo. •38, mentioned 
above , •• find the question square ly decided by way 
ot dictum, in the following language, (l .c. 450): 

"* * * Hor is there any provision 
of law permitting the voter to write 
in the name of a no~ee wh ich baa 
been inadvertentli omitted or mia­
printed. * * ~ 

• 
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COl~ CLUSION . 

in view of the f oregoing authorities, it 1s the 
eonclus on of this department that absentee ballots 
which d d not contain t he namea of nominees for Congress 
and CiJruit Judge , and which had been lawf ully prepared 
by the ounty Cler k, prior to his receiving certificates 
of nom ation for such o£fices, could n ot be dounted 
for sue~ nominees where no names were found designating 
the vot$r'e choi ce for these of fices when the ballot was 
cast an4 returned by the voter. 

APPROVEib : 

COVELL 
(Acting 

RLH: RN 

• HE.WITT 
Attorney General 

Respectfully sub~tted, 

RQBEfiT L . HYDER 
Assistant Attorney General 


