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RECORDERS ‘ Where chattel mortgages convey personal
property, and also affecting real prop-
erty, they should be recorded.

September 17, 1940 ,?AL

Honorable J. Jules Brinkman
705 0live Street

St. Louls, Missouri l__ﬂ_w-—-

Dear Sir:

This will acknowledge receipt of your letter of
August 2lst, 1940, in which you ask for an opinion in
the form of four questions set out beloWe-

"]l. May the Recorder of Deeds ac=
cept a copy of a chattel mortgage

on a coal stoker for filing, in place
of entering the contents in a book
where the real estate in which it 1is
installed is located in the City of
St. Louils and the mortgagor reaides
in the City of St. Louls?

"2, VWhen the holder of a chattel
mortgage on a coasl stoker presents
said chattel mortgage to the Recorder
for recording in the real estate
records, for the purpose of giving
constructive notice to the purchasers
of the real estate, is it the duty of
the Reccrder to record it in such
records if properly acknowledged?

%3. Where the owner of the chattel
resides in St. Louls County and the
chattel mortgage on the chattel in
question has been properly recorded

in 8t. Louis County and the chattel

or fixtures 1s installed in real estate
situated in the City of St. Louis, is
it the duty of the Recorder to record
said instrument in the real estate



Hon. J. Jules Brinkmen (2) September 17, 1940

records in saild city when he is re-
quested to do so, in order to give
constructive notice to the purchasers
of the rezl estate?

%4, Where the chattel is installed
in resal estate in St. Louis County
end the owner of the chattel and the
real estste 1s a resident of the City
of 8t. Louis, is 1t the duty of the
Recorder of the City to accept a copy
of a chattel mortgage on said chattel
where requested to do so, in order to
give constructive notico to the pure
chasers of the chattel?"

Section 3097, Article III, Chapter 22, R. S. No.
1929, pertaining to chattel mortgages, is in part as fol-
lowss

"o mortgage or deed of trust of per-
sonal property hereafter made shall
be valid against any other person
then the parties thereto, unless pos~
session of the mortgaged or trust
property be delivered to and retained
by the mortgagee or trustee or cestul

que trust, or unlass the mort e or
deed of trun Pe scknowl or vod
and recorded in ﬁg ‘county % gn EE;

mOTtEegor or grantor roaidos Iﬁ sueh
manner as oonveynnoou of land are by

law directed to be acknowledged or proved
and recorded, or unless the mortgage or

deed of trust or n Eruo co ereo
shell be filed tThe oifice o ©

rocordrgr :rora.g? 'o'f'tmri Whe :g
same rea es and n e tcase o% E e
uﬁrt.m«s corder

c * of St. Louis
eds T or Sald clty, * # & # & & "

This section gives the mortgagee two methods of
securing the protection offered by the recording acts,




Hon. J. Jules Brinkman (3) September 17, 1940

either to record the mortgage or have it filed. It is
the privilege of the mortgagee to choose which method
he desires. This section also directs in which county
the record shall be kept.

The section above referrcd to is followed in
the same article and chapter by Section 3099, which 1s
amended in the Laws of 1955, page 209, w ich prescribes
the charge for filing chattel mortgages, and Section
3100 also amended by Laws of 1935, page 208, which
directs the disposition of chattel mortgasges or coples
which have been filed.

Section 11543 of Article 2, Chapter 74, R. S. lio.
1929, mekea it the duty of the recorder to record certain
instruments and is in part as follows:

"It shall be the duty of recorders

to record: First, all deeds, morte
gages, conveyences, deeds of trust,
bonds, eovenants, defeasances, or
other instruments of writing, of or
coneerning sny lends and tenements, or
goods snd chattels, which shall be
proved or acknowledged according to
law, and suthorized to be recorded

in their offices; # % # # % % % # "

There follows several other classifications of instruments.

It being the duty of the recorder by this last
section to record the instruments named thercin, and
properly executed and offered for record, snd the pridlege
being g{van the mortgagee in a chattel mortgage to either
record or file the mortgege, or a true copy, it would fol-
low thet it is the duty of the recorder to accept for fil=-
ing a chattel mortgage, or true copy thereof, when properly
executed end offered for filiny and the filing fee tendered.
In Bank of lalden v. Wayne Heading Co., 198 lo. App. 601,

e case in which a corporation having its legel residence
in Dunklin County had executed & chattel mortgage on per-
sonal property located in another county and had filed the
mortgege in the county where the property was located and
not in the county of its residence, the court held the
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mortgege void as to third parties in the following languages

"We hold tierefore that the resi=
dence of the defendant corporation
was in Punklin County and that the
failure to record the mortgage there
made seme vold, # # % * # % % % % "

Section 11544, R. S. lo. 1929, requirea that
several classcs of instruments mentioned in Section 11543,
supra, shall be recorded in seperate volumes according to
their classifieation. Conveyance of real and personal
property are both found in the first classificetion, and
under this section tie record of these two types of con=-
veyances should be kept in the :came volume., However,
Section 11545, R. S. Mo. 1929, requires that instruments
conveying dbnttela for pexlonnl property alone shall be
kept in separate volumes.

In the case of Jennings v. Sparkman, 39 lio. App.
663, the court, in discussing Section 3815, R. S. 1879,
Vhldl is now Soction 11545. R. 8. lo. 1929, .t 1. Ce 668'
saids

"But the respondent contends that

the deed falls within the provisions

of section 3815 of the Revised Statutes
of 1879, which provides:

"t Instruments in writing, conveying
chattels or personal property alone,
which, by any law of this state, are
required to be recorded or admitted
of record in any recorder's office
in this state, shall be recorded in
a series of volumes separate from
theose used for recording conveyances
of real estate.'

"We are of opinion that this con-
tention i1s nct tenable. Ve concede
the position, contended for, that
instruments, in order to impart con-
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structive notice, must not only be
recorded in the proper county, but
also in the proper book, but we find
nothing in the statutes, resding

them together, or even seriatinm,

which leads to the conelusion that,
where the same instrument affects

real estate and conveys personal
property, the law necessitates in

all cases a double record. The word
'alone,! in the section lest quoted,
can certainly not be rejected as
surplusage. It may reasonably be

said that, where the real estate and
personal estate to be affected, and
the grantor's residence, are in dif-
ferent counties, the law necesssrily
contemplates a double record, one in
the county where the real estate to
be affected is situated, and the other
where the grantor resides. It may also
be justly claimed that, in such event,
the record of the deed in the county
where the grantor resides should be
maede in the personalty book, because
a8 far as that county is coneerned it
affects personalty alone., This 1s

the only construection that can be
given to the vsrious provisions of law
on the su: ject, which harmonizes them
all, and gives eifect to each, and
which is in harmony with the analogous
dooi:ion in Anthony v. Butler, 13 Peters,
431,

This rule has been followed in the eczse of Faxon
v. Ridge, 87 Mo. App. 299. Also in Long v. Gorman, 100
Mo. App. at page 45, in which the following quotation is
takens

"This question is answered in the
affirmative by the decision of this
court in the case of Je nings v. Sparke
man, 39 Ho. App. 663, where it was -
ruled that a deed of trust conveying
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both an interest in land, a lot of

mules and other p rsonal property,

was properly recorded in the serles

of books kept for recording instru=
ments affecting real estate, and that
when so recorded 1t imparted construce
tive notice to the world that both

the interest in the land ard the person=-
al property were conveyed by the instru-
mente <+he Kansas City Court of appeals
in Hume Bank v, Hartsock, 56 lio. Appe.
291, approvingly cited the Jennlngs case.

"This ruling seems to us to set a trap
to catch even the diligent searcher

for recorded rortzares on personal
property, for who would think to look
to the records wherein instruments afe
fecting lands are required to be
recorded for mortga ez on personal
property in view of the fact that the
statute reqyuires chattel mortgages to
be recorded in a separate series of
books? But we are not prepared to say
that this court, in the Jennings case
misconstrued the statutes pertalning %o
the recording of these ilnstruments, but
are prepared to say that the Legislature
ought to throw the trap by providing for
the recording of these double«barreled
mortgages affecting both real and pere
sonal property in both series of books,
or by requiring the recorder to make

an index that would direct the searcher
to the book and place where they are
recorded,"

ihese cases and the statutes above referred to
would furnish authorlity for recording in the real estate
records conveyances which convey both real and personal
property. In addition to the above statutory provisions,
sectign 3039, Article 1, Chapter 22, K. 3. lio. 1929,
provides as followss

"ivery instrument in writing that
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conveys any real estate, or whereby
any real estate may be affected, in
law or equity, proved or acknowledged
and certified in the manner herein-
before prescribed, shall be recorded
in the oifice of gha recorder of the
county in which such real estate 1is
situated.™

In the case of Gaunt v. Alabama Bound 0il & Ggas
Co., 281 Fed. 683, the word "affect™ is defined at 1. c.
656, as follows:

"# # Appellant urges that this sult
was not of a nature to extend the
term of the lease, because the words
of the lease, a sult 'affecting the
above-described premises,' refer to

a sult which would hazard or injurious-
ly affect the lessee's title. There
are some Iinstances in which the word
taffect! may be given this restricted
meaning; but the usual meaning of the
word ‘'affect! or 'affecting,' as
referred to an object, is tc act upon,
operate uron, or econcern such object,
eand suits of the nature of psrtition
act upon the land and the title of
the parties thereto. Nichols v.
Voorhlis, 74 N. Y. 28, 293 Ensworth

ve Holly, 33 Mo. 370, 3723 Munger

v. Crowe, 219 Ill. 12, 15, 76 N. E.
503 Swigart v. Commissioners of Highe
ways, 277 Ill. 281, 284, 115 N. E.
3783 2 Cor. Jur. 311. Webster's New
International Dictionary defines the
word 'affect' as to lay hold on; to
act uponi to produce an effect uponj;
and gives, as synonymous, to operate,
act on, concern."

An agreement which prevents a [{ixture attached
to land from becoming a portion of the land to which it
is attached under this definition would certainly be an
instrument affecting real estate.
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In the ecase of Kelvinator St. Louls v. Schader,
39 S. W. (2d) 385, the court, in holding that a chattel
mortgage containing an a;reement with fixtures attached
to realty should not become a part of the real property,
when a record only in personal property gave no notice
of the esgreement affecting the real estate, said:

"This leads us to the inquiry as to
whether the filing of the chattel
mortgage in the city of S5t. Louils
covering such applicances placed in
a building in 8t. Louis county, fur-
nishes such constructive notico 28
will enable the mortgagee to recover
the property in question as against
& third person not having actual
notice.

"It will be observed that section
3039 of our statute not only requires
that every instrument in writing that
conveys real estate shall be proved
or eacknowledged and certified in the
menner preseribed and shall be recorded
in the county in wi ich such real estate
is situated, but it also requires that
every instrument in writing, whereby
any real estete may be affected, shall
likewise be proved or acknowledged and
certified and recorded in the office
in the county in which suech resl estate
is situsted. All other matters affect-
ing real estate are required to be filed
and recorded in the county where the
real estate 1s located, and therefore
1t would be useless to file a deed of
trust, a notice of lis pendens, a lease-
hold or a mechanic's lien claim in any
. other county than that 1n which the
th

property is locatod. erefore
13 negess ticle £
E%%E a %1: uro r-alon T EE ig et
1: a r of & e Syst
ad%%ﬁ%"ﬁﬁ- 4
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shall be recorded in the gounty where
the resl estate 1s situsted, & record-
ereo ace Wo

Bo o3 TusPFeety _é-_rfﬁ_ Vs 1o
and conse

'@ COT™ at uently would
betw. - t

BHE Sk

notice to rd perties. bDarnard State

V. Lankford, 0. App. 519, 11
3. '. (2!5) 108". leC.

CONCLUSION

From the above sections of the statutes and cases
it is the conelusion of this department that it is the
duty of the recorder of deeds to accept for filling a
chattel mortgage, or a true copy thereof, when properly
executed by a resident of the county and tendered for
filing together with the proper filing feej; that if it
is not of record in the ecounty where the mortgagor:
resides it is not wvalid against third persons without
ectual notice; that any instrument which affects real
property must be recorded in the county where the real
estate is loecated to furnish notice.

Respectfully submitted

We 0. JACKSON
Assistant Attorney General

AFPROVEDs

(Acting) Attorney Genersl

WOJ:DA



