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Where chattel mortgages conve~ personal 
property, and also affecting real prop­
ert:y, they should be recorded,. 

F \LE -D 
Honorable J. Jules Brinkman 
705 Oli~e Street II St. Lou~a. Missouri 

Dear Si~s 

~his will acknowledge receipt of your letter of 
August ~let, 1940• in whiCh you ask tor an opi~on in 
the to~ of tour questions set out below--

•1. May the Recorder of Deeda· ac­
cept a copy of a Chattel mortgage 
on a coal stoker for filing• in place 
ot entering the contents in a book 
where the real estate in which it i81 
installed is located in t he City of 
St. Louis and the mortgagor reaidea 
in the City of st . Louis? 

"2. When the holder of a chattel 
mortgage on a coal stoker preaenta 
said Chat tel mortgage to the Record~r 
tor recording in the real estate 
recorda• for the purpose of giving 
conatructi~e notice to t he purcnasens 
of the real estate, is it the duty of 
the Recorder to record it in such 
r ecorda if properly acknowledged? 

tt3 . fihere t he owner of the chattel 
resides in st. Louis Oounty and the 
chattel mortgage on the Chattel in 
question has been properly recorded 
in St. Louis County and the Chattel 
or fixtures is installed in real estate 
situated in the City of St. Louie• !s 
it the duty of the Recorder to record 
said instrument in the real estate 
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records 1n sai d city when h e is re­
quested to do so, 1n order to give 
constructive notice to t he purchaser~ 
of the real estate? 

•4. Where the chat tel is installed 
in real estate in s t. Loui~ County 
and t he owner of t he oba t tel and t he 
real estate is a resident of t he CitJ 
of St. Louis, is it t he duty of t he · 
Recorder of t h e City to accept a copy 
of a chattel mortgage on said chattel 
wher e requested to do so, in order to 
give constructive notice to t he pur-
Chasers of the obattelt• · 

~ct1on 3097~ Article III, Chapter 22, R. s. Mo. 
1929, p~rta1ning to chattel mortgagee, is 1n part as f ol­
lows: 

• No mortgage or deed of trust of per• 
aona~ property hereafter made shall 
be valid agai nst any other person 
than t he parties thereto, unless pos~ 
session of t h e mort gaged or trust 
property be deli ver ed to and retained 
by t he mortgagee or trustee or cestu~ 
que trust, or unless the mortgage or 
deed .2! truit !li aokliOiirei!gid or ~otr 
arurre.corded in the count_y in whi . e 
mortgagor ~ grantOr res1dei; Iri sue 
manner as conveyances of land are by 
law directed to be acknowl edged or proved 
and recorded, or unless t he mortgage o.r 
deed of trust,-or a true iopz thereor;­
shail-oe tfied !n the oft ce o? the 
recorder ~ dee<ri of t he count{ whe Hi 
the mortfagor or ~antor execu i!!f e 
aame res~ ••• and n the oase of h;:-}tl or st. Lo'iiri.witnthi"'reeor'der 
~ e"ids lor said city. 'i""'i· * * * * • 

~his section givea the mortgagee two methods of 
securing t he protection offered by the r ecording acta .• 
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either ~o record t he mortgage or have it filed. It is 
the pritlege of t he mortgagee to choose wh ich method 
he desi ea. This section also directs in whidh county 
t he reo r d shall be kept. · 

The section above referred to is followed in 
the samf article and chapter by Section 3099,. whiCh is 
amended in t he Laws of 1935,. page 209,. w. ieh prescribes 
the eha ge f or filing Chattel mortgagee,. and $ect1on 
3100 al o amended by Laws of 193~, page 208,. •hich 
directs the disposition of chattel mortgages or copies 
which h•ve been filed. 

~
etion 11543 ot Artie~e 2, Chapter 1•~ R. s. Uo. 

1929, m es it t he duty of t he reeorder to reqord certain 
1natrum nta and is in part as f ollowss 

8 It shall be the duty of recorders 
to records Firat,. a~l deeds, mort­
gages,. conveyances, deeds of trust. 
bonds,. covenants, deteasancea, or 
other ins truments of writing,. of or 
concerning any l ands and tenements, or 
goods and chattels, which shall be 
proved or acknowledged according to 
law, and authorized to be recorded 
in their offices; * * * * * * * * • 

There f'llowa sever~ other classifications ot instruments. 

~t being the duty of the recor der by t~ia last 
section to record the instruments named therc~n, and 
properlf executed and offered for record• and t he pr~lege 
being g~ven the mort gagee in a chat tel mortgage to either 
reeord ~r file t he mortgage, or a true copy,. 1! t would fol­
low that it is the duty of t he recorder to ac4ept tor fil­
ing a ~attel mortgage. or true copy t hereof. when properly 
execute~ and offered for f111ne and t he f 1lin$ fee tendered. 
In Bank of t~den v. Wayne Heading Co., 198 Mq. App. 601• 
a caae~n whi Ch a corporation havi ng its l egal residence 
in Dun 1n Count y had executed a .chat t el mortgage on per­
sonal p operty located in another count y and ~ad filed t he 
mort gag in t he county where the property was located and 
not in fhe county of its residence. the cour t held t he 
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mortgage void as to t hird parties in t he following languaget 

nwe hold t her efore t hat t he r esi-
dence of the defendan t corporati on 
was in Dunklin County and that the 
failure to record t he mor t gage t here 
made same void. ~ * * * * * * * * • 

Section 11544. R. s. Mo. 1929, requires that 
several ~lasses of instruments mentioned in Section 1154~, 
aupr~. s~all be recorded in separate volumes according to 
their cl•ssification.. Conveyance of real and personal 
property are both tound 1n the fi~st c1ass1fio•tion, and 
under this section t Le record of t hese two typ•s of con­
veyances Should be kept i n the 8 &me volume. However, 
Section ll545, R. s . Mo. 1929• requires that instruments 
conveyin$ chat t els for per sonal property alone shall be 
kept in ••parate volumes. . 

1m the case of Jennings v. Sparkman, 39 Mo. App . 
663, the court, in d1acuas1ng Section 3815, R. s . 187g, 
whiCh is now Section 11545, R. s. Mo. 1929, at 1. c. 668, 
sa1dt 

"But the respondent contends that 
the deed falls within t he provisions 
of section 3815 of t h e Revised Statutea 
or 1879, which providess 

••rnatrumenta in writing• conveying 
Qhattels or personal property al one, 
which, by any l aw of t h1a state, are 
requir ed to be recorded or admitted 
of record in any recorder's of fice 
1n this stat e. ahal~ be recorded in 
a aeries of volumes separate from 
those used for recordi ng conveyance• 
of real estate.• 

~Ve ar e of opinion t hat thi s eon­
t .ention 1s not ten.able . v:e ·concede 
the position. contended for, that 
instruments, in order to impart con-
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atructive notice, must not only be 
recorded in the proper eoun ty, but 
alao 1n t he proper book, but we find 
nothing in the statute&, reading 
them together , or eYen aeriatlm• 
which leada ~o t he conclusion that , 
wher e t he same i n s trument affe eta 
real estat e and conveys personal 
property, the law necessitates in 
all case s a double record. The word 
'alon~' 1n t he section last quoted, 
can certainly not be rejected aa 
surplusage. It may reasonably be 
aaid tha t. where the real esta te and 
per aonal eatate to be a f f ected .• and 
the grantor's residence, are i n dif­
ferent counties, the law neoeasar i l7 
contemplates a double record, one in 
the county Where the r eal estat e to 
be aff ected 1a situated, and t he oth!er 
where the grantor resides. It may also 
be justly claimed t hat, 1n such eve~, 
t he r ecord of t he deed 1n the- county 
wher e t he grantor r~aides should be 
made in t he personalty book, because 
as far aa t hat county is concerned i ,t 
af'f ecta personalty alone . This is 
the only construct i on that can b e 
given to t he various proviatons of law 
on the. sucject, wh i ch harmonizes them 
all, and gives e f fect to each, and 
which is 1n h~ony with the analogous 
4ecia1on in Anthony v. Butler, 13 Pelters, 
431. 8 

'Jthis rule has been followed in t h e cas-e of Fexon 
v. Ridg•• 87 Mo. App. 299. Also 1n Long v. Go~n. 100 
Mo . App, at page 45• in wh1eh t he following quctation is 
taken a 

•This question is answered in t he 
affirmative by the decision ot this 
court 1n the case of Jenni .ngs v . Sp~k­
man, 39 Mo. App. 663, where it was • 
ruled that a deed of truat conveying 
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bot h an lnter est in lanu, a lot of 
rr.uh .:> and other p rsona l proper t y , 
wa3 properly r e corded in the series 
of books kep t f or r e cording instru­
ment s affocting r 9al est a te , and that 
when so recorded i t i mpar t ed cons true• 
t ive notice to the world that both 
t he interest i n the land a d the person­
al property were conveyed by the ins tru­
ment. l'he Kansa s City Cour t of .t~ppeals 
in Hume Bank v . Hartsock - 56 clo . App . 
2 91. ap~rov1ngly ci ted the Jennings case . 

" This r uling s eems to us t o set a trap 
to ca t ch even the diligent sear cher 
for recorded ~ort~a~e s on per sonal 
property , for ~ho woul d think t o look 
to the r e cords wherein instrument s a f ­
fecting lands ar a required to be 
r e corded f or mortga~·e s on per sonal 
property in v i ew of t he fact t ha t the 
s t a tute re~uires cha t tel mortga ges to 
be recorded i n a separate seri es of 
books? But we are not prepared to say 
that this court_ in the J enni ng s case 
mi ~construed t he s t a tutes pertaining bo 
the r e cording of these instrument s . but 
are prepared to say that the Leglsl.a ture 
ought t o throu the trap by providing tor 
the r e cording of the se doubl e - barre l ed 
mortga ges affecting both rea l and per ­
sonal propert y i n both serie s of books . 
or by requiring the recorder to make 
an i ndex t ha t woul d direct the searcher 
to t he book and place where t hey are 
r e corded. " 

'lhese case.; and t he statute s above r e f err ed to 
would f urni sh authori ty f or r e cording in the real estate 
records conveyance s which convey both r eal and pers onal 
property. In addition to t he above s tatutory provi sions • 
.:>ecti"n 3039, Articl e 1, Chapter 22 . R. -> . Mo. 1929• 
provi des as f ollows : 

"~very i ns t r ument in writing that 
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conve7a any real estat e, or wher eby 
any real estate may be attected. 1n 
law or equity, proved or acknowledged 
and certif i ed in the manner her ein­
before prescribed, sha~1 be recorded 
in the office of t he recorder of t he 
county 1n whi ch such real eatate is 
situated." 

In the caae of Gaunt v. Alabama Bound Oil & Gas 
Co. 1 281 Fed. &ISS, t he word "attect• ia defined at 1-. c . 
65&, as to11owa1 

•* * Appellant urges tha t this suit 
waa not ot a nature to extend t he 
term ot t he lease, because t he worda 
ot the lease, a suit 'affecting t he 
above-described premiaea,' refer to 
a .nit whi ch would hasard or injurious­
ly aff ect t he l essee's t i tle . There 
are some instances in whi ch t he wo~ 
•attect' may be given t hia restricted 
meaningJ but t he usual meaning of th• 
word 'affect' or 'affecti ng, ' aa 
referr ed to an object, ia t o act upon, 
operate upon. or concern such objeot , 
and suits of t he natur e of partition 
aot upon t he land and t he title of 
t he parties t heret o . Nichola v. 
Voorhis, ?4 N. Y. 28, 29J .. orth 
v. Hol ly, 33 Mo. 370• ~72J Munger 
v. Crowe, 219 Ill . 12, 15, 76 N. E. 
50J Swigart v. Oo~saione~s of Hi~ 
ways , 277 Ill. 281, 284~ 115 N. B. 
378J 2 Cor. IUr. ~11 . Webster's New 
International Dictionary defi nes t he 
word 'aff ect ' as to laJ hold onJ to 
act uponJ to produce an effect uponJ 
and gives, ae ay.nonrmous, to oper ate, 
act on, concern. • 

An agreement which prevents a f ixture a t tached 
to l and from beoom1ng a portion of t he l and to which it 
i s attached under this det1n1tion would certainly be an 
i nstrument attecting real estate. 
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~ the oase of Kelv1nator St. Louis v. $chader. 
39 s. w. (2d} 385, the court. 1n holding t hat a chattel 
mortgage containing an asreement with f ixturea attaChed 
to realilitabDuld not become a part of the real property, 
when a r cord only in personal property gaTe nQ notice 
ot t he .eement aff ecting t he real estate • . aa~ds 

•This leads us to the inquiry aa to 
whether the filing of the chattel 
mortgage in the city of st. Louia 
covering auab applieance~ placed in 
a building in St. Louis county. f'ur­
niahea auch constructive notice aa 
will enable .t he mortgagee to recover 
the property in quest ion as agains t 
a third peraon not having actual 
notice. 

•It will be observed that aection 
30~9 of our atatute not only require• 
that every instrument 1n writing that 
conveya real estate shall be proved 
or acknowledged and certified in t he 
manner prescribed and shall be recor<ted 
1n the county in wl ich auab real eat-.te 
ia aituated• but it alao requires th•t 
eTery instrument in writing, whereby 
any real e s t ate may be atfecte~ shall 
likewise be proved or acknowledged and 
certified and recorded 1n .t he of.t1ce 
in the county 1n which auch real eat~te 
1a ai tuated. All other matters at'fee$t-
1ng real. estate are requi r ed to be t~led 
and recorded in the county where t he 
real est ate is located• and therefor~ 
it would be useleas to file a deed o~ 
trust., a notice of lia pen4ens._ a lee,ae­
hold or a mecbanic' s lien ~laim 1Il an;y 

. other county than that in which th e 
property ia located . f. t herefore .• .ll 
is neceas:q to ;ereTen an article t~om re;w • uture ;~ reiion ot tbe:-l!'Ct 
tha ~ fi .! ~ o !. complete iiit1m• 
that ..§! mortgye 'ilf'ectLis !fu!. same 

.. . 
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shall be recorded in t he countz whe e 
the rei! estate Is-sitUated• a reco d­
Iiii thereof ln l:r other ~lace ~w~oor-.­
'Oe as lrieUeOt'ua as lf' it was no 
ric'Ordid at aii. and ccn'iig,uentll•ould 
be bincung oiiii betWeen the partie a 1 to 
tlie mortg!Se,. ana woUld ?'U'rn!ih no -
~ioe t~i~artiea. Barnar~State 
Bank v. Lanld'ord, 22! lito. App . 519, 11 
s . W. (2d) l OS.• 108?. • 

OONCLUSIOlf 

From the above sections of the atatute• and casea 
it is the conclusion or t his department tnat it is the 
duty of the recorder of 4eeda to accept for filing a 
chattel mortgage• or a true copy thereo.t • when proper17 
executed b7 a reaident ot the county and tend~red for 
filing ~ogether with t he proper .tiling reeJ t~t it it 
ia not pf reoord in t h e county where the mortgagor · 
reaidea it is not · Talid against third peraona without 
actual boticeJ that any instrument which arr e-cta real 
proper ty must be recorded 1n the count7 where the real 
eatate is located to furniah notice . 

Yl . O. JACKSOlf 
Assistant Attorney General 

APPROVEDs 

coVELt '. Hk\ilfT 
(Acting' Attorney General 
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