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STATE PAHK BOARD: 
UN~MPLOY~rlliNT COMPENSATI ON : 
CONC~SSION OPERATORS IN 
T~ PARK: 

The fact that -~mployers o 
concessions in 's tat e park 
not rel ease t hem for l iab 
unempl oyment compensation 

January 23 • 1940 j _ . . , , ... 

Honorable I. T. Bode• Director 
State Park Board 
Jefferson City• Mi ss ouri 

Dear Sir: 

erate 
does 

lity for 
t ax . 

This is in reply to yours of r ecent date where~n 
you request an opinion based on the f ollowing atateme~ts 

-we have inquiries from our concession 
operat ors in parks regarding t he pay-
ment of unemployment compensation. 
both Federal and State . This inquiry 
applies to conoes~ion employees as 
diatLnguished fro~ persona on State 
payroll. 

"It will be recal led that t he oon­
ceas1ona are handled on a percentage 
basis. a percentage of t he gross col­
l ections to be returned to t he Stat e 
aa leas e or rent on t he concession 
property. In many instances t he park 
superintendent also aots as conces­
sionaire. In some other instances 
the concession operator ia not th e 
park superintendent.• 

Under the Missouri Unemployment Compensation A t, 
Laws of Miss ouri 1937~ page 576• the t erm •employer• 
ia defined aa tolloW8a 

• ( 1) Any employing unit which f or 
some portion of a day. but not neces­
sarily simultaneously. in each of 
twenty different weeks• whether or 
not such weeks are or were consecut ive, 
within either t he current or t he pre­
ceding calendar ye ar • has or had in 



Hon. I. T. Bode ( 2) 

employment. eight or mor e individuals 
i r respective of whether t he same indi­
viduals are or were employed 1n eac .... 
such day J ft 

The word •employer• means that part as sh own in number (1 ) . 

It is because of t he fact that the concession 1is 
operated on state property that t he operator ~ght t~ 
he is exempt f r om the provisions of t he Unemployment Com­
penaation Act. In our research on this question. we ~ink 
it has been answered by t he United States Supreme Cour~ 
in the caae of Buokatatf Bath House Co. va. McKinley et 
al. This opinion was rendered in October . 1939, and 
has not yet been repor t ed but is listed in the Advan~ 
Sheets of t he United States Supreme Court Reporter as 
number 201. In that case t he pl a1nt1f f operated a bath­
house on government property under a lease from the 
Secretary of the Interior. By the t erms of this leas~. 
the plaintiff was subject to cer tain control of t he 
Department of Interior, ~hich 1n tha main related t o 
the number of bath tuba it was to use , the ch£rge to 
the public, the qualif ications of emp~oyees~ the ~te­
nance and care of t he premises, a prohibition of emplry­
ment of agents to aolicit patronage, and control over 
an assignment or transfer of t he lease or any 1nterea 
ther~in. In that case the court held t hat the plainttft 
was liable for th~ payment of t he Social Securi t y Tax 
of t he State of Arkansas. Concerning the pl aintiff 's 
liability t he court saiqz -

•There can be no question but that 
petitioner is liable f or t he t ax 
levied by Section 901 ot the Social 
Security Act, unless it is exempted 
by that portion of Section 907 which 
r elieves 'an instrument ality or t he 
United Stat es' from that duty. But 
it s eems clear t hat petitioner is 
not, within the meaning of t he 
Social Security Act, such an in­
strumentality . The mere tact t ha t 
a private corporation conducts its 
business under a cont r act wit h the 
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United States does not make it an 
inatrumentality of the latter . 
Fi delity & Deposit Co . v. Penn­
sylvania, 240 u. s. 319. Petitioner's 
lease from the Secret ary ~f the 
Interior did not convert it i nto 
such an instrumentality. Petitioner 
'is engaged in its own behalf, not 
the government's, 1n the conduct of 
a private business for profit•. See 
Federal Compr ess & Warehouse Co . v. 
McLean. 291 u. s . 17, 23 . Though it 
acta Wit h t he Government ' s permission 
and has received a privilege from the 
Government, it doea not exercise t h at 
privilege on beha1t of t he latter . 
·see Broad River Power Co. v . Query • 
288 u. s. 178, 180. The control 
reserved by the Government f or pro­
tection of a &qvernmental program 
and the public interest ia not inco~ 
patible with t he r etention of the 
atatua of a private enterprise. 
See Federal Compress & Warehouse Co . 
v. McLean. supra. That control, 
being wholly supervisory • is not to 
be differentiated from t he t ype of 
control whi ah the United States may 
reaerve over any independent con­
tractor wi thout transf orming him into 
i ta instrumentali ty . See James v . 
Dravo Contracting Co., 302 u. s . 154, 
149. ~ * * * * * * * * • 

We t hink the question whiCh you have pr esented! ia 
analogous to the que.tion which is before the Supreme 
Court in the Buclcata£f Bath House Company case, and we 
think the question ia answered by that case which holds 
that the employer ia liable for the tax. 

CONCLUSION. 

Prom the foregoing it is the opinion of t his d~pl rt­
ment that private parties who operate con cessions 1n state 



Hon. I. T. Bode (4) January 23 • 194$ 

parks. if t hey employ t he number of employees to br iig 
them v1ithin the provisions of t he Jiissouri Unemploym.j.nt 
Compensation Act. t hat t hey are liabl e for t he payme*t 
of t he Unemployment Compensation Tax and subject to the 
provisions of said act. 

Respectfully submitted 

TYRE VI . BURTON 
Assistant Attorney General 

APPROVED: 

W. J. BURKE 
(Acting) Attorney General 
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