
SHER.iF.t<'S: Payment o:f salary to jailer or to sheriff 
out of county :fund is not authorized. 

June 6 , 1~40 

Eon . Charles T. Bl oodworth , Jr . 
Prosecut ing Attor ney , 3utler County 
Popl ar Bl uff, Mi ssouri 

Dear Sir: 

Receipt i s hereby acknowledged of your letter of 
!!ay 29 , 1940 , requesting an opini on , as follows: 

"Recent auditors reports concerning 
offi ces of Butl er County officials 
revealed tr~t t he Sheri ff of t~s 
county had been recei ving t hirty 
dollars per month as part compensa-
tion for empl or.,ent of a j ail er t o 
look after t he Butler County jail . 

"The County Court paid t his money to 
t he Sher i ff to employ a jai ler to 
look after t he condition of t he jail 
and to be on hand at t ines when the 
Sher i ff or hi s deputies could not be 
in t heir offices and t o l ook after 
t he condition of sanitation of t he 
jail . Prior sheri f f s of t his county 
had been allowed fifty dollars a 
mont h for compensat ion of t his nature . 

"The recent auditors r eport makes t he 
contention that t,-e ~"· r:f:f owes t his 
money back t o t b.e ~urt . I presume 
that t hey state t his cmttending · that 
t here is no statute permitting t he 
County Court to pay t he Sher i ff compen­
sation for jailers hi r e . Before bring­
ing suit or before attempt ing to collect 
t his money , I would like t o know whether 
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or not it is your opinion t hat t he 
County Court cannot compensate t he 
Sheri ff for the hir i ng of a jailer. 
I t seems to me that under t he general 
law pertaining to Co1mty Courts , 
giving t hem t he power to t ake care 
of county property , t hat t hey would 
have a r ight t o employ a man of thi s 
capacity or compensate t he Sheriff 
for such a~loyment of a jailer . 

"tiill you please advise ne at your 
earliest possible convenience whet her 
or not t he County Court could employ 
a jailer to look after t he county j a il ?" 

The general law covering jails and jailers is foun~ 
in Article 9 , Chapter 44 , Revised Statutes of J.h a sour !I. , 
1929 . 

Section 8526 , R. s . l'o. 1929 , which authorizes t he 
sheriff to appoi nt a jai ler, i a as f ollows: 

"The sheriff of each county in t his 
state shall have t he custody, rule, 
keeping and crArge of t he jail within 
hi s county, and of all t he priaoners 
in such jail, and y appoint a jailer 
under hLm, for whose conduct he shall 
be responaibleJ but no justi ce of t he 
peace shall act as jailer, or keeper 
of any jail, during t he time he shal l 
act as such justice." 

There are numer ous other sections oertaining to tb~ 
duties of sher i ff or jailer, and Section 8549 , R. s . :to . 
ln29 , expressly pr ovides for t he removal of sheriff o~ 
·a l l er for failure to perform certain duties . This s~ction 
i s e. r- follows: 

"The said sheriff or keeper of t he jail 
ma~~ a lao, in t he d i scretion of t he said 
c ~urt , ~e removed frorn office, and 
rendered incapable of holding or executing 
t he same t hereafter . " 

.... 
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Ther• is no section of t he statute apeci~icall7 
proTid1ng for any compen.ation for a jailer exc•pt t~ 
feea mentioned 1n t his Article and Chapter , supra, to 
t he performance of t he duties by the sheriff or jaile 
1n connection wi th t he manageoent and control ot the 
jail and prisoners and boarding o~ t he prisoners . 

Section 8541, R. s ~ Uo. 1929 , provi des tor the 
appointment of a deputy jailer under certain c ircum­
stances and fo~ paying to such deputy jailer campenaa 
tion not to exceed one hundred and fifty dollars per 
annum out of county f'unda. 

A search of the entire Article faila to reveal any 
provision de for pa7ing to t he jailer a fixed salarJ 
out of county tunda, and, in order f or any such payment 
to be made t here muat be statutory aut hor ization, aa 
stated 1n State ex rel . ! .. inn County v. Adama, 172 lto . 1 , 
1. c . 7: 

•,.. * * For it ia well settled law, 
that a r ight to cOI:lPenaation tor t he 
d1acharge of off i cial duties, is 
purely a creature of statute, and 
that t he atatute which is claimed t o 
confer such r~t muat be stri ctly 
construed. (Jackson Count y v . St one . 
168 ~o . 577J State ex rel . v . all­
bridge, 153 ~o . 194J State ex rel. v. 
Brown, 146 1~o . 401; Stat e ex r el . v . 
\lofford. 116 !:o . 220; Givens v . Davie•• 
Co ., 107 lrio . 603J Gammon v . Lafayette 
Co ., 76 uo. 675 . )" 

The Legialature, having tai led to pr ovide any 
aalary tor a jail er, and, having made, in t he aame 
Arti cle• provision for p~ent of a aalary to deput7 
jailers in certain eircumatancea, would indicate that 
ita intention waa t hat t he jailer, appointed by virtu~ 
ot the author ity of Secti on 8526, shoul d receive hi4 
eompenaat1on in t he way of fees provided for taking c~e 
of prisoners, coaoitting priaoners, etc . 

In the cue oL J.1outier v . Stumpe, ~9 Ho • .lpp . 161, a 
caae invol ving t he f'eea due f'Qr boarding priaoners, the 
st . Louie Court ot Appeals, 1 . c . 164, aaid& 
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"The idea t hat t he jai l pr of a county 
is only the servant or empl<;>ye of t he 
sheriff cannot be harmonized with t be 
foregoing pr ovisions of t he statute . 
It i s true t hat t he jailor ·OWes hie 
position t o t he sher i ff, and i t i s 
equally true that he holds it during 
the pleasure of his superior. but t hia 
does not necessarily make him a servant 
or employe. That t he keeper of a county 
jail holda an independent official posi­
tion, is to be gathered from the entire 
statute on tha subject. and i t ia render-
ed incontroverl;ible by sectio.;n 6094 , 
which expressly pr ovides , t hat t he keeper 
at the jffl may, by an order of eourt, De 
;:-emOVid ~ office, .!.!}! rendered inca;Yle 
ot hOldM or executias the same there ter. 
!he 8he f'hi.iiSeif' may act iiiJ'a!ior, but, 
when he appo ints some one else to t he posi­
tion , he t hereby creates an independent 
offi elal, upon whom ·the statute imposes 
e·ertain official duties. I t follows .from 
t his that t he pla int1£f 's compensation for 
boarding the prisoners did not depend upon 
any private cont ract with Ehlers, but was 
fixed end regulated by s ection 6078, supra, 
whieh provides, t hat, 1f t he Jailor of a 
eounty shal l furni sh an7 pl'('isoner wi t h 
board, he shall be allowed t herefor aueh 
compenairion as i Eali be fixed by la'!. " 

Section 6094 mentioned in the above quotat i on i s ow 
Section 8549 , Revised Statutes of Mt aeouri , 1929. 

CONCLUSI ON . 

In view o·f the fact that t h e Leg1alature made no 
vision for paying a salary to a jailer out of eount 
t hat t here are ,certain fees to be paid to t he aher i f 
jailer in connection with t he perf'ormanc.e of dut i es 
eonneetion with t he ja~l and board and management o 
pris oners, and the decision above quoted from, it i s 
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opinion of this department that t be p&JlD.ent ot a 
aalary out o! county tunda to. a jailer 1n your 
county ia an unauthorized expenditure. 

Alao, eneloaed her .. i t h ia copy ot an opinion, 
dated September 10 • 1987, written by S. V. Medling, 
.laaiatant Attorney-General, upon the aubject o~ ~- t 
ot •al.arT to deputy aheri.f'ta out ot count7 rundtl. 

R•apecttully aubmitted, 

W. o. JACKSON 
Asaiatant Attorney-General 

APPROVBDt 

<5ovktt ft . HEWt'M' 
(Acting) Attorney-General 
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